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IN THE COURT 



FOR THE TRIAL OF IMPEACHMENTS 



AND THE CORRECTION OF ERRORS. 



GIDEON HAWLEY and JAHE8 ICING, AppxxxANTi, 

vs, 
WILLIAM JAMES and otbxrs, Rjbspondxhts. 



Z^^^u James, Ap^!^^ 

vs. } Oro*9 AppeaL 

Williwn J«me« and olhera, Retpondentg. 

CathaiiBB Elizabeth James and othen, infiinta, dec Appellanta, 
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vs, I Cross AppeaL 
Wniiam Jaipes and others, Respondents. 

Lydia James, an infimt, &c. Appellant, "^ 

vs. > Cross Appeal. 
Gideon Hawley and ofliei», Respondents. J 

John B. Jamea and others, infimts, dzc. Appellanto^ J " 

vs. > Cross AppeaL 

Gideon Hawley and others, Respondents. '_ ) 

William James and Henry James, AppeUants, 
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vs. > Cross AppeaL 

Gideon Hawley and others, Respondents. y 

William H. Barker, Appellant, ) 

vs. ' > Cross AppeaL 
Gideon Hawley and others, Respondents. ) 

Jeannette Barker, an in&nt, &o. Appellant, "^ 

vs. > Cross AppeaL 
Gideon Hawley and oth ers, Respondents* j 

Joint Case made on the Pleadings and Masters' Reports on Original and Cross BiBs. 

The hill of complaint in this cause was filed on the 19/A day of Oc'^ 
tobevy 1633^ in the words and figures following^ to wit: 

IN CHANCERY. 

To the Chancellor of the State of JfeuhYork. 

Humbly complaining, shew unto your honor, your orators, 6i« 
deon Hawley and James King, of the city of Albany and state 
aforesaid, that William James, late of the city of Albany, de- 
ceasedy on the twenty-fourth day of July, in the year of our Lord 
one thousand eight hundred and thirty-two, made and published 
his last will and testament, in due form of law, to pass real es* 
tate, in the words and figures following, to wit : 



1. <« I, WILLIAM JAMES, in coDtempiatioD of the uncertain- 
<< ty of human life, and being desirous of making a just diq>ositioD 
*< of my property, do make and publish this my kist WOl and Tesh 
*' tament, in manner following, — that is to say : 

2. ^^ 1 give and devise to my wife Catharine James the Man- 
'* sion-House now occupied as such by me in the city of Albany, 
'^ together with all the appurtenances thereunto belonging, during 
^' the period of her natural life^ and with power to dispose of the 
'^ same by Will to' our lineal descendants in such manner as she 
^< may think proper. 

S. '' I also give and bequeath to my said wife, all my house- 
'^ hold fiimiture and utensils, including plate, pictures, and other 
'^ ornamental articles in the house, her personal ornaments and 
^* wearing apparel ; also my horses, harness, carriages and sleighs, 
'' and my library. 

4. ^^ Desiring that my family after my decease should live re- 
^< spectably, but at the same time prudently and circumspectly, I 
*' further give, devise and becjueatn unto my said wife for her own 
^' support and ior the education and support of our children, an 
'^ annuity of three thousand dollars to be paid in equal quarterly 
<^ payments, or oftener, should she have occasion therefor, during 
*^ the period of her natural life. 

5. '* I also give and bequeath unto my said wife the sum of 
^^ three thousand dollars to be applied by her towards the main- 
** tenance, education and advancement of the children of her de- 
^^ ceased sister Jannette B. Gourley, in such proportions and at 
^^ such times as she may deem proper. 

6. ^^ The foregoing devise and bequests to my said wife, are in- 
*^ tended to be, and I hereby declare them to be in lieu and full 
^^ satisfaction of her dower in my estate. 

7. " To my son William James, I give and bequeath an annui- 
^' ty of two thousand dollars, during his natural life. 

8. " To my son Henry, I give and bequeath an annuity of 
'^ twelve hundred and fifty dollars during his natural life. 

0. ^' To Catharine Tillman, sister of my former wife Elizabeth 
*^ deceased, I give and bequeath an annuity of one hundred and 
*' twenty-five dollars, during her natural life. 

10. ^' To Chariotte James, daughter of my deceased brother 
^' John James, I give and bequeath an annuity of one hundred 
'' dollars, during her natural life. 

11. «' To Susan Duffy, widow of John Duffy, late of the city 
^* of New- York, deceased, I give and bequeath an annuity of two 
^^ hundred dollars during her natural life. 

12. ** To my nephew John James son of mv deceased brother 
'^ John James, I give and bequeath the sum of one thousand dol- 
" lars. 

13. ^^ I give and bequeath to the ' Society for the relief of Or« 
** phan and Destitute Children in the city of Albany,' an annuity 
^^ of one hundred and fifty dollars, to be paid by mj trustees here* 
^* inafler named to the managers of the said society for the use 
'* thereof, annually, until my said trustees shall find it convenieDU 
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** omt of Ibe rents ^ad profits of mj estate, to inye&t the sum of 
*^ two thousand five hundred dollars in some pubh'c stock, which 
^' i require them to do at some period of the trust Iiereinafter crea« 
^' ted; and the stock so purchased shall thereupon be assigned in 
^< perpetuity to the said n)anagers, sul^ect however to such limi- 
'*^ tations and conditions not inconsistent wkh.the object of this 1»^ 
^^ quest as my said trustees shall prescribe. 

14. ^' The foregoing legacy to my nephew John James shall be 
** paid by my said trustees within the period of fifteen months af- 
'^^ ter my decease ; and the legacy of three thousand dollars to nay 
^^ wife for tlie benefit of the children of her deceased sister Mrs. 
^< Gourley sliaH be paid in such proportions and at such times as 
** she may desire ; and in the event of her death before the whole 
is paid then I order and direct that so much as shall remain un- 
paid sliall be faithfully applied by my said trustees to the pur- 
^ poses for which it is designed, according to their discretion. 

l&r ^^ The said specific legacies and foregoing annuities are not 
*^ to be considered as charges upon my real estate, but are to be 
^* paid by my trustees hereinafter named out of the rents and in'o- 
*^ fits of my estate, so far as the same may from time be ^suSi*- 
^' cient therefor and all my just debts, also ail sums advanced to 
^' my children and grand-children as hereinafter authorised, before 
^* the .final division of n^iy estate, and atl the expenses incident to 
^^ the execution of tlie trusts hereinafter declared, are to be paid 
^ in like manner. But if at any time the rents and profits then 
*' already accrued and in ttie hands of my said trustees shall be 
•**' insufficient for these objects, the deficiency shall be supplied out 
'' of other funds belonging to my estate or by temporary loans of 
'^ money ; and all sums thus drawn from the capital or principal 
^' of the trust fund, or borrowed, shall be charged against future 
^ rents and profits and be re-imbursed therefrom as soon as may 
** conveniently be done. 

i6. *"* A4id in the iinal partition of my estate in the manner here- 
^' inafter directed, such of the said annuities as shall not then 
^' bp.ve ceased shall be effectually secured to the respective lega- 
** tees. 

n. ''In order to preserve my estate from being wasted, and 
^ to insure its more judicious management, so that out of the 
** rents and profits tliereof ample means may be afforded for the 
purposes above mentioned, and for the support and education of 
my numerous offspring, and wHh an exclusive view to the true 
** interest of all for whom it is my duty to provide, I have deter* 
<' mined to confide the care and management of my estate tempo* 
** rarity to troslees. In pursuance of these designs and in view 
^< also of the lamentable consequences which so frequently result 
^ to young persons brought up in afBuence from coming at once 
^* into the possession of property, I have also determined that this. 
'' trust shall continue, and that the final division of my estate 
** shall not take place, until the yottng;est of my children and 
** miMUchildren living at the date of this ro^ will and attaining 
<5 tMi ii|;e of twenty-one years shall have iUtamed that age. And 
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^ in order moreover to provide against accidental fneqnalities md 
^ dirersities of condition, which at the expiration of the trust 
^* may exist among the cestuf que trusts, but more especialhr 
" with a view to discourage prodigality and vice, and to fumtsb 
** an incentive to economy and usefulness, I have further deter* 
" mined to invest my trustees with extensive discretionary pow- 
** ers in regard to the disposition of my property to be exercised 
" by liiem with a just regard to circumstances and especially to 
'^ the respective merits of the several cestuy que trusts herinafter 
** mentioned. 

IS. ** I therefore appoint Gideon Hawley and James King 
** Esquires and my son Augustus James of the city of Albany, 
** my said tuustbes: and I give, devise and bequeath to them the 
^ said (jideon Ilawley, James King and Augustus James all my 
^* estate both real and personal of which I shall be possessed and 
^^ entitled to devise and bequeath at the time af my death and not 
" herein before devised and bequeathed to ray wife, in trust, to 
^* mannge and dispose of the same, and to receive and apply the 
^* rents, issues and profits, proceeds, interest and income thereof 
'* in the manner hereinafter directed and expressed. 

19. *^ As soon as it maybe deemed proper, and within one 
'' one month after my decease, my said trustees shall proceed to 
*• make a full and particular inventory of the trust estate, ar- 
*' ranging the different descriptions of property under different ap- 
** propriate heads ; and shall immediately file a true copy thereof 
" attested by their oaths to be a just and true inventory of all my 
'' estate both real and personal as far as the same shall have come 
'* to their'knowledge and they have been able upon diligent exa-^ 
'* mination to ascertain, in the office of the surrogate of tlie coun« 
<* ty of Albany ; and in case any other property belonging to the 
'* ti'ust fund shall afterwards come to their knowledge they shall 
^* in like manner make and file an inventory thereof. 

so. '^ And with a view to the more prompt, systematic and tmsf 
(* performance of the various duties connected with the trust it 
** will be proper that they allot and distribute among themselves 
^^ the details of the business arising therefrom. 

2L ^^ It is however my wish, and I accordinglv direct, that my 
'^ son Augustus shall succeed me as a partner witli Moses De Witt 
*^ Burnet of the village of Syracuse in his lease of the salt works 
^* and flouring mills in that village, and that he shall attend par- 
^^ ticularly to the business of the firm, as an active partner in the 
" city of Albany, in the manner now done by him and me. So 
*' long as he does this, he shall be entitled to receive to bis own 
** use, the whole share of the profits of the partnership to which 
** I am now entitled ; he paying the proportion of the rent that 
** may accrue upon the said lease, which by the agreement be* 
^* tween the said Burnet, Isaia Townsend John Townsend and 
** myself I am obligated to pay. 

22. ^^ It is my wish also that my son Augustus shall be cbar^^ed 
^ with and take upon himself the collection of all rents accnung 
** to the trust estate as well elsewhere as in the city of AlbiiDy, 






^ and that be shall continue to perform this duty, so long as in t)io 
*^ opinion of my other trustees he shall execute the same proper* 
^^ ly. And for the performance of this service I authorise him an* 
noally to retain to his own use such reasonable per centage upon 
the amount collected, by way of commission, as the other trus* 
** tees shall deem it proper to allow. 

2S. *' It is also my will and I accordingly order and direct, that, 
^* in addition to the particular and exact accounts which must he* 
** cessarily be kept by each of my trustees in regard to all matters 
** of which they shall severally have the especial charge, a full 
** and accurate general account shall always be kept oy one of 
** my said trustees, of the whole business of the trust : whose du* 
^* ty it shall also be, at the expiratjon of each year to furnish each 
*^ of the other trustees with an accurate transcript of such ac- 
*^ count or of so much thereof as shall exhibit in a satisfactory 
^* manner the transactions relative to the trust during such year. 
*' And it is my wish that this duty shall be undertaken by my trus* 
'' tee Gideon Hawley, and performed by him so long as he shall 
*^ continue to reside in Albany and to act as one of my trustees. 
'^ To this end I order and direct that full and exact reports 
*' shall be made to him while he shall continue so to reside and 
^^ act, and afterwards to such other discreet person as may be ap« 
<' pointed to succeed him in the performance of this duty, by each 
^* of my other trustees respectively, at least as often as once in 
** each year, of all their proceedings, receipts and expenditures, 
^' in the exercise of their respective functions during such year. 
^ And I further order and direct that he shall have the immediate 
*^ custody of all deeds, mortgages, bonds, notes and other eviden- 
^ ces of title and of debt, and that all moneys belonging to my 
^ estate shall be paid to him, either directly or by my other trus- 
'* tees respectively, from time to time without unnecessary delay 
^ as often as such monies shall have been received by them. 

24. ^^ It is also my will, that so long as my trustee James King, 
^ shall continue to reside in Albany and to act as one of my trus- 
tees, be shall be charged with and take upon himself the collec- 
tion and securing of debts and demands belonging to my estate, 
** for the collection or securing of which professional services may 
*' be required. 

S5. ^^ It is however my express will and intention that no ono 
** of my trustees shall severally have the power to perform any 
^' acts or duties what^toever in relation to my estate, or concern* 
^^ ing the execution of the trust hereby created, excepting what 
** pertains to the final distribution of my estate as hereinafler ex* 
** pressly provided, and excepting such subordinate acts as a trua- 
*' tee may lawfully perform by an agent and which a majority of 
^ the other trustees shall have duly authorised him to perform aa 
^' such agent ; and I do further declare and direct that no sale or 
'< transfer shall be made of any part of my estate real or personal, 
^ and no investment be made of any of the funds of my estate in 
*^ the purchase of any property real or personal without the con* 
** ant «f a ougorily dftbe trustees ; and I do befsbgr aatfaoriia 
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^ and enipx>wer tbo majority of the trustees consentfng fo sucb 
** sale, transfer or investment to make and execute the necessary 
^ conrcyances, inl&truments and contracts to carry the same into- 
** effect without the concurrence of the other trusteesy or by an tiiK 
^* strument under their hands and seals to appoint and authorise* 
*' one or more of their own number to execute the same. 

36. *' I further order and direct that my trustees slialt proceed 
'* as expeditiously «ns is consistent with a just lenity to my debt- 
*^ ors, to collect all debts due to me at the time of my decease^ 
^ or to see that such debts are made secure 

27. ^^They shall also sell all my real property in n\\ places other 
** than the cities of New- York and Albany, and the village of Sy- 
*' racuse, as fast as fair prices can be obtained therefor ; and t 
^* hereby authorise them also at their discretion from time to time ta 
^ sell or exchange portions of my real estate in the said cities and 
^* village. I also empower them to invest so much of tiie proceeds 
^ of all sales, and of all other moneys which shall come to their 
*^ hands as may not be wanted to enable them to fulfil the other 
** purposes of the trust and to pay legacies mid debts,, in die pur^ 
" rhase of real estate, or in the erection of houses in either of said 
** cities or in the village of Syracuse, or in loans, annuities, or in 
** any other safe and proper manfier ; but they are nevertheless to 
^ bear in mind and keep steadily in view that my will and inten- 
"^ tion is, that investments shall from time to time be so made, as 
^ that at the time appointed Tor the ultimate division of my estate^. 
^ the same shall consist chiefly or altogether in real estate. 
. 28. " For the doing and executing of all which, atjd for the 
^ dofng and executing of all other acts and things necessary to 
^ the prudent management of my estate, and consistent with the 
** declared objects of their trust I hereby invest them with full 
^ power and authority. 

29r '^ For the better education of my children who may be mi- 
** nors at the time of my decease, I give and dispose of the tui- 
** tion and custody of them and each of them to my said wife, for 
*' such time as they or any of them respectively continue unmar- 
" ried and under the age of twenty-one years ^ but if my said wife 
^ shall die during the non-age of my said children then I give the 
*^ tuition and custody of those so being under the age of twenty- 
** one years at the death of my wife to my trustees for the lime 
^ being, who are to make suitable provision out of the rents and 
^ profits of my estate for their education and support according 
^ to their several ages and exigences. 

30. " In the event of the death, during the continvance of the 
•* trust, of any one of my sons now living, leaving a widow anci 
** a child or children, or a child or children only ; and in the event 
** of the death of any one of my daughters leaving a child or chit 
•* dren, my trustees hre authorised and required, if necessary^ to 
<' make suitable provisions out of my estate for the support of 
<» every such widow and for the education and support of every 
•< such child, according to circiin^^tai^ces-find to their respective 
^ e^encies : provided however, th^t such provision sliaO' not ex- 
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^ eeed in anj case the allowance of fifteen hundred dollara a jef& 
''* to the widow and children of any such deceased son, or to the 
^ children of any such deceased daughter. 

Si. ^ If during the continuance of the trust, either of my sons, 
*^ or of my grandsons whose parent being my son or daugliter, is 
*' deceased, having attained the age of manhood, shall desire to 
** establish himself in any reputable profession or trade, and shall 
^ have need on that account of money for the purchase fif profes- 
^ sional books, implements, or the like, or if he shall desire to 
^ purchase real properly in the city or town where he may reside 
** or intend to reside, for his own accommodalion and use, or, to 
^ a moderate amount, wilh a view to speculatN)n, in every such 
^ case I authorise my trustees, with the' approbation of my wife 
^ if she sliall be living, at their discretion, to advance to such son 
** or grandson such sum or sums for either of these purposes as 
^ they may think fit ; but such advance to any one individual shall 
^ not in the whfile exceed the fourth part of the probable amount 
** to which such individual will be entitled upon the ultimate divi- 
** sion of my estate. 

St. ^ If during the continuance of the trast either of my sons^ 
** or of my grandsons whose parent being my son or (laughter is 
^^ deceased, having attained the age of manhood, shall desire to 
*^ engage in any honorable occupation requiring tlio employment 
^^ of capital, and if in the opini(»n of my trustees for the time be- 
*' ing, and of my wife if she shall be living, it shall be expedient 
*' that he should do so, I authorise my said trustees at their dis- 
^^ cretion to advance to such son or grandson a sum or sums not 
'^ exceeding in the whole the fourth part of the probable nnniunt 
^ to which such son or grandson will be entitled upon the ultimate 
** division of my estate. 

Sd. ^^ And if during the continuance of the trust either of my 
" daughters or my grand daughter Mary Ann King shall choose 
^* to marry, and provided she shall have at all times previously 
*^ behaved dutifully and affectionately towards my wife and her 
*^ other relatives, and if on account of her marriage it sliall, in 
^ the opinion of my trustees and of my wife should she be living 
^' be in all respects fit and proper that such daugliter or grand- 
daughter should then receive a portion of 9\\y estate, I autho- 
rise and require my trustees to pay to her a sum not exceeding 
** three thousand dollars; and I further authorise tl^em, if it sliall 
*' satisfactorily appear to them to be necess«iry, to advance to her 
*^ from time to time such furtlier sums not exceeding t wc» thousand 
^* dollars in any one year for her support and the promotion of her 
*' welfare, according as the exigencies of her case may in their 
^ opinion require. And in like manner upon the marriage of et« 
'^ ther of my grand daughters, Anna McBride James, daught«?r 
•* of my son William, or Lydia James, daugliter of my deceased 
'^ son Robert, I authorise and require my said trustees under the 
<* like circumstances and upon the like conditions to pay to her a 
sum not exceeding two tnousand dollars. 
^94. ** In order ts entitle my several soot J^hD, Ed ward» sod 
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** Howard and my japmndflon Robert, son of my deceased son Ro- 
'* bert, to the full benefit of the proTisions hereinafter made for 
'' them, they must severally learn some one of the professions, 
** trades or occupations usually pursued in this country as a live- 
^* lihood, and must assiduously pursue and practice the same. 

35. *' For the purpose of inculcating habits of industry and eco- 
^ nomy, I order and direct that all sums of money advanced by 
*^ mr trustees during the continuance of the trust to or on account 
** of any one of my sons and daughters, grandsons and grand- 
'* daughters shall be charged against them respectively as debts 
'* due to my estate, and tliat upon the final division of tlie residue 
^ of my estate as hereinafter directed, the sums so advanced to 
'* each, together with compound interest thereon at the rate of 
^' five per cent per annum, shall be deducted from the respective 
'* shares of those to whom such advances shall have been made. 
.36. '' 1 give, devise and bequeath to the children of my son 
^' Augustus and his present wife Elizabeth ; to my grand-daughter 
** Anna McBride James, daughter of my son William; and to my 

grand-daughter Lydia James daughter of my deceased son Ro* 

bert, in manner following that is to say : At some period during 
*^ the continuance of the trust, and as near the termmation there- 
^^ of as may be found convenient, my trustees shall, out of the 
'' rents and profits which shall have accrued out of my estate, 
*^ purchase productive real property to the amount as nearly as 
*^ may be of fifty thousand dollars, and shall at the expiration of 
*^ the period herein limited for the continuance of the trust con- 
*^ vey the same to such of the said children of my said son and 
*^ his present wife then living, and in such proportion as my said 
^^ son Augustus and his said present wife, or the survivor of them 
*' if only one shall be living, shall direct, and if neither of them 
'^ shall be living then to such of their said children and in such 
^* proportions as my said trustees, together with my wife should 
^' she be living and choose to act, may think proper: and to each 
^^ of my graoo-dau^htcrs Anna McBride and Lydia above named, 
'^ my trustees shall ;set off and convey so much other productive 
'* real property belonging to my estate as shall in their opinion be 
> wortji twenty thousand dollars. 

37. '^ I further order and direct that at the expiration of the 
*^ period herein prescribed fur the continuance of the trust, my 
*^ trustee Gideon Uawley, or such other person as may be ap* 
^' pointed in his place in the manner hereinafter directed, together 
*' with such other trustees or trustee, if any, as may be appointed 
*' in the place of my son Augustus and James King or either of 
*^ them and who shall not be interested in the division of my es* 
^* tate, shall, together with my wife, should she be living and 
'* choose to act, immediately proceed to divide the residue of my 
^* estate remaining in their hands, not lierein before devised or be- 
** queathed, as nearly as may be into twelve equal parts, and shall 
^< allot and distribute, and my trustees shall thereupon convejr the 
<^ same to the persons and in the proportions following, that is to 
^ say ; to my 8on% Aogastosr John, JBdirard and Howaid|«4o 
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^ iiijr dmigbtora Jannette, Catbarine and EUen,— and to my grand- 
*^ daughter Maty Ann King, each, one part; and to my grandHM>n 
^' Robert, son of my deceased son Robert, one-half of one part ; 
'* subject however to the conditions, limitations, and retributiTe 
** purpose hereinafter expressed. 

SB. *' Out of the share to be allotted to my grand daughter Ma- 
'' ry Ann King or to her heirs as hereinafter provided, my trus- 
*< tees shall pay to her father James King for his own use the sum 
'* of ten thousand dollars, or, at their election shall convey to him 
'< in fee so much of the real estate comprised in such share as shall 
" by them be estimated to be w*ortb that sum. 

39. '^ In the event of the death of either of my said sons or 
^ daughters, or of my said grand-son Robert, of my said grand- 
** daughters Mary Aiin King, Anna McBride and Lydia, or of the 
'^ said James King before or after my own decease, w*itliin the pe- 
** riod above limited for the continuance of the trust, 1 order and 
** direc't that the share or portion of my estate to which such de- 
*^ ceased person would if living have been entitled, si> far as re- 
*' lates to the personal estate, if any comprised in such share, shall 
** be allotted and conveyed In such manner as, if such deceased 
^ person had died intestate lawfully possessed tliereof, the same 

would have been bestowed by force of the statutes of this state 
regulating the distribution of the personal estates of deceased 
** persons who have died intestate ; and so far as relates to the 
^* real estate comprised in such share, the same shall be allotted 
and conveyed in such manner, as if such deceased pers<in, hav- 
ing derived such estate from me, or, if a grandchild, from his 
<< deceased parent, had died intestate lawfully seized thereof in 
** fee, the same would have descended by force of the statutes of 
^ this state regulating the descent of the real estate of persons 
** who die intestate : subject however to the conditions, limita- 
^ tions and retributive purposes hereinafter expressed. 

40. '* If either of my said sons John, Edward and Howard, or 
*^ my grand-son Robert shall fail to observe and faithfully to fol- 
'* low the directions herein before given concerning them ; or, if 
*' at the expiration of the period limited for the continuance of the 
^* trust, it shall satisfactorily appear to my trustee or trustees au- 
^ thorised to make the final partition of my estate, that any one 
*' of those who would otherwise have been entitled to share in 
** such partition leads a grossly immoral, idle or dishonorable life, 
^* such delinquent sliall not be entitled to the share of my estate 
** herein before provided for such person but shall be considered 
" as having forfeited the same either wholly or in part ; and I do 
'* hereby order and direct my trustee or trustees authorised to 
^* make partition of my estate, to withhold from such delinquent 
" such snare, either whollv or in part according to the degree of 
^* demerit by which such forfeiture shall be incurred ; of which, 
'* and of the existence of the facts rendering such forfeiture pro- 
*« per my said trustee or trustees shall be exclusively autborUed 
^ to Judge; and the porttons of Qiy estate so withheld shall be add- 
'* ed to the residttaiy partii 
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artale, together with Micb additkina, if aay as shall be made- 
^* thereto in tlie manner above menliooed I antliorise and require- 

my said trustee or trustees autlN>rised to make partition of my 

estate, together with my wife if she shall be living, to appor* 
^Mioii tlie aame according to their diarretioo among all or any 
^' mimber of those herein designated as in any event entitled to 
^^ share in the ultimate dispee^ition of my estate; but with a just 
'* regard to circumstances and a scrupulous attention especially 
** to the per84>nal merits and demerits of each individual. And 
^' my trustees shall execute conveyances, in pursuance of susb- 
^^ appointment. 

^ *^ And altlmugb the extensive and extraordinafy power 
<* herein conferred of punisliing idleness and vice and of reward*^ 
** iog virtue, mutit from its nature bc^ in a considerable ilegree dis- 
** crctionary^ and aUhfiu^b its faithful exercise may prove to be a 
*^ task at once responsible and painful, yet it is my fuU inteotaon- 
*' and earnest wisti that it shall be carried into execution witb ri-> 
^< gid impart iaiiiy, st«'rnnesa and inflexibility. 

48. '* In order to provide for tlie decent maintenance of those^ 
^^ (if unliappily tliere sliould beany such) wliose portions shall be- 
*' wliolly witlihekl. 1 order and direct tliat to every such individual 
*^ an. annuity for life shall be given of such amount only as shall 
^^ be suiRclent to supply the probable actual w^ants of such indi-- 
*• vidual* 

44. ^^ Having herem. before provided for the division and ap- 
^ nortionnient of my estate among the several cesiuy que trusts^ 
^ out without parlicuhirly designating the quANTiTT or iNTxnssv 
*^ to be cimveyed to them, 1 now declare it to be my will, and I 
^^ accordingly order and direct, that every conveyance of any por«> 
<^ tmn of my reul estate to be executed by my trustees upon tlie ex* 
'^^ piratkin of the trust lierein created in pursuance of tlie forego* 
^^iniC directions shall be to the grantee for life, with power tode- 
^' vise the same in fee to lus or ner lineal descendant or descend- 
*^ ants jn such manner or proportions as he or slie may think proper; 
** and in the event of such grantee either leaving no such descend^ 
** ant, or omitting to make a valid di^^position of the same in exe- 
** eution of such power, then with remainder in fee to such pei^ 
^* son or persons, as, by the statutes of this state regulating the de* 
*^ scent of real property would have been entitled to inherit the 
** estate, had tite grantee, having derived the same from me died 
*^ intestate lawfully seized thereof in fee : excepting however, the 
^« conveyance, if any, to James King or his heirs ; whk)h sliall be 
** in fee ; and the conveyances to such of my descendants, if any^ 
^* entitled to share in the diviskm of my estate, as, by reason of 
«' their having been born subs^^quently U> my decease may be in* 
^* eapable of taking less than an estate of inheritance ; which- ceo^ 
^ veyances shall also be in fee. 

4& *' Lt being my intention that there shall always be three act* 
*^ ing trtistees of vt$j estate^ during the oootinuaoce of the trusti 
<t all of whom shall reside in the city el.iMbai^ j,.! dohf^ebj ^* 
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** reel tbat to case any <hi6 or more of ibe trui^ees shall refuse to 
** act or become incapable of acting as such, or shall resign, re- 
** move from the city of Albany, or die, it shall be the duty of the 
*' remaining trustees to apply by petition to the chancellor for tlie 
^ appointment of a suitable person or persons to supply the va- 
^* cancy or vacancies so created, and to name in such petition the 
'^ person or persons whom they desire to be appointed. And eve- 
^ ry person so appointed shall succeed to and be folly invested 
^' with all the rights and powers, and be subject to ail the duties 
** and responsibilities pertaining to the office or place which he is 
** appointed to fill, in like manner as he would have been, had he 
** been herein expressly named and appointed such trustee. 

46. ^ And my will is and I accordingly hereby declare, that 
^* my said trustees shall not be charged or chargeable with or ac- 
^ countable for any loss which may happen to my estate unless 
^ aach loss shall happen through their willful defiiult or neglect ; 
^* and that they shall not respectively be held accountable lor the 
** separate acts of each other : but they* shall in all things dis- 
*' charge the duties of the trust with care and fidelity according 
** to t& best of their skill and understanding. 

47. ^' Foreseeing tbat the duties imposed upon my trustees may 
** require a considerable portion of their attention, I deem it pro- 
^* per to declare my views and intentions relative to the subject 
^ of their compensation I consider the liberal and extraordinary 
^ provisions which I have made in favor of my son Augustus and 
*^ nis fiimily as justly entitling me to expect that he will cheerful- 
^ Jy take upon himself the burthen of the trust without other 
^ eiMMpensaition ; and in like manner I expect that the liberal pro- 
^* visions herein contained in favor of Mr. King and his daughter 
^ together «with the emoluments likely to arise to him from being 
^* efl»ployed professionally in tlie management Of my estate as 
^' herein before provided, will be deemed by him an adequate 
** compensation for his servkes. To my Trustee Gideon Hawley 
** Esquire, in full compensation for the performance of all the du- 
^* ties reqfuired of him I allow the sum of Five Hundred Dollars 
** a year so long as be shall continue to perform such duties. And 
^' should it at any time become necessary as herein before pro* 
'* videdt to procure the appointment of another person in the place 
'* of either of ray said trustees^ he shall be entitled to such com* 
*^ pensation for his services as my trustees upon whose petition he 
** shall be appointed shall think proper to allow. 

48. ^^ Am I.A8TX.T, I liereby constitute and appoint my trustees 
^* above named and their successors appointed in the manner here* 
*^ ID before directed, Executors of this my last Witl and Testa* 

49. *^ In wiTsrxss whebkof I have hereunto set my hand, this' 
^* twenty-fourth day of July, one thousand eight hundred and 
'^ Ihirty-two ; the words '^ excepting what pertains to the final 
<^ dUatribution of my estate as hereindlter expressly provided and.'' 
^ htmag first been ihteriined on the eighth paee, the words '* the 
^'dMili of^' and: the words '< of my," on the tenth page. th« 

S 
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'^ words *^ or grand-daugbter'' on the twelftb page, and the wordii 
*^ *^ Mary Ann King" on the fifteenth page, and also the words 
** included in a parenthesis oo (he 6th page having first been ob* 
'' literated. Vim. JAMES. 

50. '* The above instrument consisting of twenty pages was at 
^^ the date thereof declared to us by the Testator WilUam James, 
'* to be his last will and testament, and he then acknowledged to 
'^ us that he had subscribed the same, and requested us to attest 
^* it by signing our names hereto as witnesses. 

"ALFRED CONKLING, 

** residinfi^ in the city of Albany. 
" MARGARET G. CONKLING, 
'* residing in the city of Albany.'^ 

And your orators further shew unto your honor, that the said 
William James departed this life on the nineteenth dav of Decem- 
ber, one thousand eight hundred and thirty-two, wifhoiit having 
revoked or in any manner altered his said last will and testament 
leaving a large real and personal estate, the real estate being 
situate in different parts oi this state and in the state of Illinois, 
and his personal estate,, consisting of a great many bonds and 
mortgageSjP judgments, decrees and stocks in public and private 
incorporated companies : of all which a complete and perfect in- 
ventory has been made and filed hy your curators and their co-ex* 
ecutor, Augustus James, in the office of the surrogate of the city 
and county of Albany, agreeably to the directions of the said last 
will and testament, and m compliance with the provisions of the 
Revised Statutes of this state ; a copy of which inventory your 
orators are ready to produce as your honor may direct. 

And your orators further shew unto your honor, that the said 
last will and testament was, on the eighth and twentieth days of 
January, one thousand eight hundred and thirty-three, proved in 
due form of law, before Anthony Blanchard, surrogate of the 
county of Albany, both as a will of real and personal estate ; and 
afterwards, and on the sixteenth day of February last past, let- 
ters testamentary were issued in due form of law by the said sur- 
rogate, to your orators and the said Augustus James, who have 
assumed upon themselves the burthen of the execution thereof^ 
and of the trusts created in and by the sakt last will and testa- 
ment. 

And your orators further shew unto your honor, that the said 
testator, in and by the second, third and fourth sections of bis 
aforesaid last will and testament, made a certain devise and be- 
quest to Catharine James his wife, and which, by the sixth sec- 
tion of his said will he declares should be in lieu and full satisfac- 
tion of her dower in his said estate. 

And your orators further shew unto your honor, that the said 
Catharine James did, on the twenty-eighth day of February, -one 
thousand eight hundred and thirty-three, in pursuance of the pro- 
visions of the Revised Statutes, by her deed, declare that she had 
elected to take her dower and right of dower in the estate of the 
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said Wniiam James deceased, instead of the provisions made for 
her by and under the aforesaid last will and testament ; which said 
deed declaring the election of the said Catharine James, was, on 
the fifteenth day of July last past duly proved, and afterwards, on 
the sixteenth day of the said month of July, was recorded in the 
office of the clerk of the county of Albany, and to which deed, 
for greater certainty as to the contents thereof, your orators refer, 
and are ready to produce the same to this honorable court when 
and where your honor may for that purpose direct* 

And your orators further shew unto your honor, that due notice 
of the said election of the said Catharine James was given at the 
date of the said deed to your orators and their co-trustee afore- 
said, and that your orators and their co-trustee have uniformly 
and always since the said notice was given, admitted and recog- 
nized the right of the said Catharine James to receive her dower 
of all the real estate of which the said William James died sdzed, 
of an estate of inheritance, and immediately after receiving the 
fiM notice, your orators and their cotrustee, commenced paying 
to the said Catharine James, and from that time to the present 
have continued to make payments to her on account of her said 
dower, to an amount probably equal to the annual income of one 
third of the said real estate, without having particularly ascer- 
tained the several lots, tracts or parcels of land which would be 
subject to her dower, which payments were made generally on 
account of her dower in and upon the whole real estate of the 
said William James of which she was dowable. 

And your orators further shew unto your honor, that the said 
Catharine James since making her said election, has actually re- 
leased to the purchasers her claim of dower in and to divers tracts 
and parcels of land which have been sold by your orators and 
their co-trustee aforesaid, which releases were executed in consi- 
deration of the aforesaid recognition of her dower right ; and of 
an understanding between her and the said trustees, that they 
were to provide for the payment of her dower generally ; and that 
she received no other consideration whatever. 

And your orators further shew unto your honor, that in and by 
the second section of the said last will and testament, the said tes- 
tator gave and devised his mansion house occupied by him at the 
time of making said will, to his wife Catharine James during her 
natural life, with power to dispose of the same to their lineal de- 
scendants in such manner as she might think proper. That after 
the said Catharine James had elected to take dower in the estate 
of her said husband as hereinbefore stated, a bill was filed in this 
honorable Court on the eleventh day of March one thousand eight 
hundred and thirty-three, by William James, one of the heirs at 
law of the said testator, against the other heirs at law and the 
said Catharine James, widow, for the purpose of obtaining parti- 
tion of said mansion house and appurtenances, and such proceed- 
ings were thereupon had, that a decree was duly enterea in this 
Court on the thirteenth day of July last past, declaring the rights 
of the parties, and afterwards, and on the fifteenth day of Octo- 



ber last past, a final decree directioe the sale of said pre mi w w a » 
duly entered in this Court That tbe said premises were in pur- 
suance of said decree sold on the third day of December last past, 
and were purchased by your orators and their aforesaid co-trustee, 
for the sum of fifteen thousand dollars, for, and on account of tbe 
said trust estate, out of which sum, the said Catharine James re- 
ceived the sum of two thousand six hundred and twenty-«eyeii 
dollars and six cents, being the present value of her estate io 
dower in the said premises. 

And your orators furlher show unto your honor, that doubts 
have arisen as to the true construction to be given to several ioi* 
portant paragraphs and sections of the aforesaid last will and tei^ 
tament ; and as your orators are altogether unadvised as to their 
duty on the subject of executing the provisions of the said will io 
the particulars in which the true construction thereof is not clear- 
ly manifest, they pray that your honor will be pleased to give sucb 
a construction to the several provisions hereinafter submitted to 
the consideration of this court, as shall be just and proper, and 
in accordance with the true intentions of the testator ^ and also 
to such provisions as may at any time hereafter appear to your 
orators to be obscure and of doubtful construction, for the pur- 
pose of protecting your orators in such acts as they may execute 
with fidelity and according to the best of their knowledge and un- 
derstanding, and to prevent future Jitisation arising from such acts 
of your orators as may afiect any of tiie parties w1k> may have or 
claim any interest in the estate of the said William James, either 
as devisees, legatees, heirs at law, or otherwise. 

And your orators farther shew unto your honor, that Augustus 
James, their co-trustee, has declined becoming a party complain-^ 
ant to this bill of complaint, for the reason that there are several 
provisions contained in the aforesaid last will and testament, re« 
specting the construction of which doubts have arisen, and which 
relate immediately to subjects in which the individual interests of 
the said Augustus James are involved, and which will necessa* 
rily be more or less affected by the decision which your honor 
may make on tbe questions raised, and your orators have there- 
fore made the said Augustus James a party defendant to this suit* 

And your orators further shew unto your honor, that the first 
particulars of the said last will and testament, upon which they 
pray that a judicial construction may be given, are contained in 
tbe fifth, sixth and fourteenth sections of the aforesaid last will 
and testament. That by the fifth section the sum of three thou- 
sand dollars is bequeathed by the testator to his aforesaid wife to 
be applied by her towards the mriintenance, education and ad- 
vancement of the children of her deceased sister, Jannette Bt 
Gourley, in such proportions and at such times as she may deem 
proper : and by the sixth section he declares that the foreTOing 
devise and bequests to his aforesaid wife, were intended to be in 
lieu and full satisfaction of ber dower in his said estate. That 
since the said Catharine James has elected to take ber dower and 
right of dower in lieu of the provisions made in and by the saj4 
last will and testament, a doubt has arisen in the minds of your 
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omton whether the bequest io the fifth aectioB has <M* not been 
lost bj reason of the aforesaid electioo to take her dower. 

And your orators further shew unto your honor, that JanneUe 
B. Gouriey deceased, the sister of the testator's said wife, died, 
leaving tfale following children, all of whom are still living, to wit; 
Catharine Gouriey, Robert Gouriey, John Gouriey, Margaret 
Gonrley, Jeannette Barber Gouriey, Elizabeth Gouriey, and \\ il- 
liam James Gouriey, of whom the last five named are infants under 
the age of twenty-one years. 

And your orators further shew unto your honor, that by the 
third clause of the said will, the said William James has bequeath- 
ed to his wife Catharine James, all bis household furniture and 
utensils, including plate, fixtures and other ornamental articles in 
his dwelling-house, his horses, carriages, harness, sleighs and li* 
brary, which bequest is among others, by the sixth clause of the 
said will declared to be in lieu and satisfaction of the dower of his 
said wife : and that since the said Catharine James has refused to 
accept the bequest in lieu of her dower, your orators and their 
co-trustee have considered the said personal property specified in 
the said third clause, excepting the personal ornaments and wear- 
ing apparel, as a part of the residue of the personal estate of the 
said William James, and undisposed of by his will, and have caused 
the same to be sold. But your orators and their co-trustee, find 
that there were d^'bts due from the said William James at the time 
of his deati), amounting to about the sum of one hundred thousand 
four hundred and sixty-three dollars and thirty cents, a sum far 
exceeding in value the said personal property, and they are unable 
to determine whether the proceeds of the said personal property 
and all other personal property as (o which the testator died in- 
testate, are to be applied to the payment of the said debts ; or 
whether the said debts are by the fifteenth, eighteenth and twenty* 
seventh sections of the said will, to be paid out of the funds tlierein 
mentioned : and in that case whether the proceeds of the said 
personal property are not to be distributed to the widow and next 
of kin of the said William James, as being to that extent intestate* 

And your orators further shew unto your honor, that by the 
thirty-third section of the said last will and testament, it is pro- 
Tided that if either of the testator's daughters should choose to 
marry, provided she should at all times have behaved dutifully and 
aflfectionately towards his wife and her other relatives, and if on 
account of her marrying it should in the opinion of his trustees, 
and of his wife, if she should then be living, be in all respects fit 
and proper tliat such daughter should receive a portion oi his es* 
tate, he authorized and required his trtistees to pay her a sum not 
exceeding three thousand dollars ; and he further authorized them, 
if it should satisfactorily appear to them to be necessary, to ad- 
vance to her from time to time such further sums, not exceeding 
two thousand dollars in any one year, for her support and the 
promotion of her welfare, according as the exigencies of the case 
might in their opinion require. That Jeannette Barker, one of the 
daughters of the said testator, who was unmarried at the date of 
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the said will, afterwards and ahortly before the death of the teeta* 
tor, that is to sajr, on the fourteenth daj of Novendier last past, 
intermarried with William H. Barker, and is now his wife : And 
your orators therefore ask the direction of this court, whether it 
IS their duty to pay the said sum of three thousand dollars to the 
said Jeannette Barker, and which she has demanded of them, or 
to pay her any other sum annually, for her support and the promo- 
tion of her welfiire) if in the opinion of your orators the exigency 
of her case should require the same to be done. 

And your orators nirther shew unto your honor, that by the 
thirty-first section of the said will it is declared, that if during the 
continuance of the trust, either of the testator's sons or of his 
grand-sons whose parent, being a son or daughter of the testator, 
is deceased, should desire to purchase real property in the city or 
town where he may reside, or intends to reside, for his own ac- 
commodation and use, or to a moderate amount with a view to 
speculation ; in every such case the testator authorized his said 
trustees, with the approbation of his wife if she should be living, 
at their discretion, to advance to such son or grand-son, such sum 
or sums for either of these purposes as they might think fit ; but 
that such advance to any one individual should not in the whole 
exceed the fourth part of the probable amount to which such in- 
dividual would be entitled upon the ultimate division of his estate : 
And a similar provision is contained in the thirty-second section of 
the said will, to aid his son or grand-son to engage in any honora- 
ble occupation requiring the employment of capital ; that in anv 
such case the sum to be advanced should not exceed the one-fourth 
of the probable amount to which such son or grand-spn would be 
entitled upon the ultimate division of the testator's estate : That 
by the twenty-seventh section of the said will, the testator in- 
structed his said trustees so to administer his said estate, as that, 
at the time for the ultimate division thereof the same should con- 
sist chieflv or altogether of real estate : That by the forty-fourth 
sebtion of the said last will and testament, in directing what quan- 
tity of interest in his aforesaid estate should be conveyed to his 
several cestui que trusts, it is provided that the conveyances 
thereof by the trustees should be to the grantee for life, with 
power to devise the same in fee to his or her lineal descendant or 
descendants, in such manner or proportions as he or she might 
think proper. 

And your orators further shew unto your honor, that Augustus 
James, their co-executor and trustee, has presented to your ora- 
tors a demand in writing, duly approved of in writing by Catharine 
James, the widow of the said testator, in pur&uance of the thirty- 
first and thirty-second sections of the aforesaid will, by which the 
said Augustus James, as a son of the testator, requires your ora- 
tors, to pay to him for the purpose of purchasing real property in 
the city of Albany, where he resides, for his own accommodation 
and use, and with a view to speculation, the one-fourth part of the 
probable amount to which he will become entitled upon the ulti- 
mate division of the aforesaid trust estate, provided ne shall not, 
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ID the meaa time, have done any act i9 incur a forfeiture of the 
whole or any part of the amount to which he would otherwise 
have been entitled as provided for in the fortieth section of the 
testator's aforesaid last will and testament. 

And your orators further shew unto your honor, that they have 
doubts as to the amount which they can safely pay to the said _ 
Augustus James under the aforesaid provisions of the testator^s ^^ 
will, and also whether it will be their duty to pay the amount tliat 
may be required, in one payment, or in different 'instalments, and 
whether the amount that may be paid as by way of an advance- 
ment is to be estimated without reference to the quantity of inte« 
rest that he is ultimately to receive in the estate of the testator 
upon the final division thereof, which, according to the directions, 
of the said will, is to be a life estate only. 

And your orators further- shew unto your honor, that they con* 
sider it very important to have the judicial construction of your 
honor on the thirty-second section of the said will, as other demands 
may be made upon them for advancement to some one of his 
sons or |;rand-sons, who may desire to engage in some honorable 
occupation requiring the employment of capital ; whether in such 
case it will be proper to make an advancement to such cestui que 
trust to the whole extent of the amount to which the testator has 
limited such advancement, at one time or by instalments, and 
when and under what circumstances to be paid, and whether the 
amount thereof is to be estimated without reference to the quahtity 
of interest in the testator's estate which the advanced legatee 
would be ultimately entitled to receive. 

And your orators further shew unto your honor, that by the 
twenty-seventh section of the aforesaid last will and testament, 
they are instructed to sell his real property in all places other than 
the cities of New- York and Albany, and the village of Syracuse, 
as fast as fair prices can be obtained therefor : And the testator 
also authorizes them, at their discretion, from time to time to sell 
or exchange portions of his said real estate in the said cities and 
village : That there is sufficient personal property belonging to the 
estate of the testator to pay off all the debts due from the said es* 
tate, and legacies directed to be paid in and by the last aforesaid 
will and testament : That your orators have, in pursuance of the 
aforesaid power, and acicording to the construction they have given 
to the twenty-fifth and twenty seventh sections of the said last will 
and testament, sold several parcels of real estate belonging to the 
said trust estate, situate in places other than the cities of New- 
York, Albany and the village of Syracuse, for fair and satisfactory 
prices, at private sale : That a doubt has recently been suggested 
whether your orators could, under the provisions of the Revised 
Statutes, make sale of any part of the testator's real property 
without selling the same at public auction after the due publicatioa 
of a notice of such sale, agreeably to the provisions of that part (tf 
the Revised Statutes prescribing the manner in which sales by 
order of surrogates shall be made. 

And your orators further shew unto your honor, that by the 
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directed that bis son Augustus, your orators' co*tru8tee, should be 
charged ii^itb and take upon himself the collection of all rents ac- 
cruing to the trust estate, as well in the city of Albany as eiee^ 
where, and that he should continue to perform this duty so long 
as in the opinion of his other trustees he should execute the same 
properly ; and for the performance of that service, the testator 
authorized him annually to retain to his own use, such reasonable 
per centage upon the amount collected, by way of commissioQ, as 
the other trustees should deem it proper to allow: That your 
orators have made an allowance to the said Augustus Janaes for 
the services required of him as aforesaid, of five per cent upon tbe 
whole amount of the rents collected : That your orators have as- 
certained that by emploving other persons to perform the duties 
required to be perforaied by the said Augustus James, in the col- 
lection of the rents of the trust estate, the same ccwkL be done for 
about tbe sum of three per cent upon the whole amount collected : 
That an allowance of nve per cent on the amount collected is an 
usual rate of allowance in the city of Albany, and your orators 
believe that the said allowance is a fair and proper compensatioB 
for their co-trustee, tbe said Augustus James, as it was intended 
by the testator : That according to the construction that your 
orators have given to the provisions of the aforesaid will, tb^ are 
of the opinion that the per centage allowed to the said Augustus 
James snould be considered as one mean of his maintenance and 
support, and was so intended by the testator ; and they respect- 
fully submit to your honor, whether they are or not justified ia the 
decision they have made on that subject. 

' And your orators further shew unto your honor, that at the 
time they entered upon the duties of their trust, they and their 
trustee procured a book for minutes, in which to enter all 
- proceedings in relation to the trust estate, in which certain princK 
pies and rules were established by a majority of the said trustees, 
to govern the ccMnduct of the said trustees in the management of 
tbe trust estate, and which are contained in the schedule marked 
A:, appended to this your orators' bill of complaint, and form a 

Crt thereof, and which your orators pray may receive the appitK 
tion of this honorable court. 

And 3^ur orators further shew unto your honor, that they coik 
aider tm employment of a clerk in the office referred to in the said 
schedule A, for the reasons therein stated, as indispensably nece»^ 
sary to the interests of the said estate, and that they believe that 
tbe annuel salary of one thousand dollars is not more than a rea- 
■enable sum which a clerk of competent abilities and establisbed' 
integrity sbould receive ; and they therefore pray the approbation' 
of this lionorable court especially upon the resolution in tbe afore-- 
aaid schedule A, relating to the employment of a clerk and the 
payment of salary. 

And your orators further shew unto your honor, that bf the' 
seventeenth section of the aforesaid will, the testator has Kmitnd' 
ttM» trast cMated in and by the same, unto his^joongasi child* or 
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grand-child living at the date of his said will, should attain the age 
of twenty-one years : That if the youngest grand-child living at 
the date of the aforesaid will, and who is the son of your orators* 
co-trustee. Augustus James, shall live to attain the age of twenty- 
one years, the aforesaid trust will continue until the twenty-ninth 
day of December, in the year one thousand eisht hundred and 
fifty-two ; and as in any event so much time will probably inter- 
vene between the present period and the termination of the afore- 
said trust, your orators pray tliat they may be permitted annually, 
at a stated period, to give notice to all parties interested in the 
said trust estate, to hqve their account settled before one of the 
masters of this court ; and that upon filing the report of the said 
master, and the confirmation thereof by the usual order, the ac- 
counts of your orators and their co-trustee, concerning and relating 
to- the aforesaid trust estate, so far as they shall have been settled 
and reported upon by the said master, shall be decreed to be final 
and conclusive against all parties interested therein. 

And your orators further shew unto your honor, that by the 
twenty-fifth section of the aforesaid will, the said testator directed 
that no one of his trustees should severally have the power to 
perform any acts or duties whatsoever in relation to his estate, or 
concerning the execution of the trust thereby created, except such 
subordinate acts as a trustee might lawfully perform by an agent, 
and which a majority of the trustees should nave duly authorized 
him to perform as such agent : And also, tliat no sale or transfer 
should be made of any part of his estate, real or personal, and no 
investment be made of any of the funds of his estate in the pur- 
chase of any property, either real or personal, without the consent 
of a majority of tne trustees : And the testator thereby authorized 
a majority of the trustees consenting to such sale, transfer or in- 
vestment, to make and execute the necessary conveyances, in- 
struments and contracts to carry the same into efiect without the 
concurrence of the other trustees, or by an instrument under their 
hands and seals, to appoint or authorize one or more of their own 
number to execute the same : That much of the testator^s real 
estate is situated out of the city of Albany where your orators and 
their co-trustee reside, and some of it out of this state ; and^that 
it will be rery difficult, if not impracticable, for your orators in all 
cases personally to dispose of the same : And your orators there- 
fore pray for the judicial construction of this honorable court on 
the last mentioned section, so far as to direct your orators whether 
in any case and how far they will be justified in executing then: 
aforesaid trust, in the sale of lands by an agent or an attorney. 

And your orators further shew unto your honor, that at the time 
of the death of the said testator, he was seised in fee simple of the 
following pieces or parcels of land, situate in the county of Onon- 
daga, to wit : Lot number two of block number twenty-five of the 
village of Syracuse, and which is described in a certificate ^f the 
Sarveyor-Oeneral, in the office of the Secretary of State, as " Be- 
*' ginning at the southeasterly comer of the said block, at the in- 
" tersection of Bridge and Lock-streets, and running thence along 
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twenty-Mcond section of the aforesaid will, Ibe aforesaid testator 
directed that his son Augustus, your orators' co-trostee, should be 
charged nvith and take upon himself the collection of all rents ac- 
cruing to the trust estate, as well in the city of Albanj as else* 
where, and that he should continue to perform this duty so long 
as in the opinion of his other trustees he should execute the same 
properly ; and for the performance of that service, the testator 
autnorized him annually to retain to his own use, such reasonable 
per centage upon the amount collected, by way of commission, as 
the other trustees should deem it proper to allow : That your 
orators have made an allowance to the said Augustus Janoes for 
the services required of him as aforesaid, of five per cent upon the 
whole amount of the rents collected : That your orators have a»- 
certained that by emploving other persons to perform the duties 
required to be performed by the said Augustus James, in the col- 
lection of the rents of the trust estate, the same coukL be done for 
about the sum of three per cent upon the whole amount collected : 
That an allowance of nve per cent on the amount collected is an 
usual rate of allowance in the city of Albany, and your orators 
believe that the said allowance is a fair and proper compensation 
for their co-trustee, the said Augustus James, as it was intended 
by the testator : That according to the construction that your 
orators have given to the provisions of the aforesaid will, they are 
of the opinion that the per centage allowed to the said Auguslua 
James snould be considered as one mean of his maintenance and 
support, and was so intended by the testator ; and they respect- 
fully submit to your honor, whether they are or not justified in the 
decision they have made on that sutgect. 

' And your orators further shew unto your honor, that at the 
time they entered upon the duties of their trust, they and their ci^* 
trustee procured a book for minutes, in which to enter all their 
- proceedings in relation to the trust estate, in which certain princK 
pies and rules were established by a majority <^ the said trustees, 
to govern the conduct of the said trustees in the management of 
the trust estate, and which are contained in the schedule marked 
A» appended to this your orators' bill of complaint, and tofwm a 

Crt thereof, and which your orators pray may receive the appro* 
tion of this honorable court. 

And your orators further shew unto your honor, that they^ goik 
aider tm employment of a clerk in the oflke referred to in the said 
schedule A, for the reasons therein stated, as indispensably nece^^ 
sary to the interests of the said estate, and that tliey believe that 
tbe annual salary of one thousand dollars is not more than a rea- 
aonable mm which a clerk of competent abilities and establisfaed' 
integrity should receive ; and they therefore pray the approbatioir 
of this honorable couK especially upon the resolution in tbe afore^ 
said schedule A, relating to the employment of a clerk and tbe 
payment of salary. 

And your orators further shew unto your honor, that fay the 
seventeenth section of the aforesaid will, tbe testator has Koiitwi 
tbe tnist created in and by theaame, until hiy y o unge s t child • or 



grand-child living at the date of his said will, should attain the age 
of twenty-one years : That if the youngest grand-child living at 
Che date of the aforesaid will, and who is the son of your orators* 
co-trustee, Augustus James, shall live to attain the age of twenty- 
one years, the aforesaid trust will continue until the twenty-ninth 
day of December, in the year one thousand ei^ht hundred mid 
fifty-two ; and as in any event so much time will probably inter- 
vene between the present period and the termination of the afore- 
said trust, your orators pray tlKit they may be permitted annually, 
at a stated period, to give notice to all parties interested in the 
said trust estate, to h^ve their account settled before one of the 
masters of this court ; and that upon filing the report of the said 
Bitister, and the confirmation thereof by the usual order, the ac- * 
eountsof your orators and their co-trustee, concerning and relating 
to the aforesaid trust estate, so far as they shall have been settled 
and reported upon by the said master, shall be decreed to be final 
and conclusive against all parties interested therein. 

And your orators further shew unto your honor, that by the 
twenty-fifth section of the aforesaid will, the said testator directed 
that no one of his trustees should severally have the power to 
perform any acts or duties whatsoever in relation to his estate, or 
concerning the execution of the trust thereby created, except such 
subordinate acts as a trustee might lawfully perform by an agent, 
and which a majority of the trustees should nave duly authorized 
him to perform as such agent : And also, tliat no sale or transfer 
should be made of any part of his estate, real or personal, and no 
investment be made of any of the funds of his estate in the pur- 
chase of any property, either real or personal, without the consent 
of a majority of tne trustees : And the testator thereby authorized 
a majority of the trustees consenting to such sale, transfer or in- ' 
vestment, to make and execute the necessary conveyances, in- 
struments and contracts to carry the same into effect without the 
concurrence of the other trustees, or by an instrument under their 
hands and seals, to appoint or authorize one or more of their own 
number to execute the same : That much of the testator^s real 
estate is situated out of the city of Albany where your orators and 
their co-trustee reside, and some of it out of this state ; and'that 
it will be very diflScuit, if not impracticable, for your orators in all 
cases personally to dispose of the same : And your orators there- 
fore pray for the judicial construction of this honorable court on 
the last mentioned section, so far as to direct your orators whether 
in any case and how far they will be justified in executing then: 
afbresaid trust, in the sale of lands by an agent or an attorney. 

And your orators further shew unto your honor, that at the time 
of the death of the said testator, he was seised in fee simple of the 
following pieces or parcels of land, situate in the county of Onon- 
daga, to wit : Lot number two of block number twentv-five of the 
village of Syracuse, and which is described in a certificate of the 
Sarveyor-Oeneral, in the office of the Secretary of State, as " Be- 
*' ginning at the southeasterly corner of the said block, at the in- 
•* tersechon of Bridge and Lock-streets, and running thence along 
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*' Lock-street north twenty-six degrees and fifteen minutes wesi, 
*' three chains and twenty-nine links; then north eighty-five de- 
^ Agrees west three chains; thence south thirty-two degrees east, 
'Mbur chains and ninety-eight links to Bridge-street ; then along 
'* the same north sixty-three degrees and forty-five minutes east, 
** two chains and six links to the place of beginning. '^ Also the 
said testator was possessed of a leasehold interest in the following 
lots of land, conveyed by«way of lease by William Kirkpatrick, 
the superintendent of the salt springs in the county of Onondaffa, 
on behalf of the people of this state, by virtue of an act of the le- 
gislature of the state of New- York, entitled an ^' Act in relatioD 
^' to the salt manufacturing lots in the town of Salina, and for other 
^^ purposes, passed April 27, 1829," to wit : The Ipt of land, being 
part of the salt reservation in the county of Onondaga, and known 
and dii^tinguished as salt manufactory lot number ten, of the village 
of Syracuse : Also the lot distinguished as the northern part of salt 
manufacturing lot number two, in the village of Syracuse, extend- 
ing from the centre of the double block now on the lot, to the 
northern boundary thereof, be the same more or less. 

And your orators further shew unto your honor, that their co- 
trustee, the said Augustus James, now claims the said lots, or 
whatever interest the said William James had in the same at the 
time of his death, as a donation from his father, the testator ; and 
as evidence of his right and title, and claim to have a conveyance 
thereof made to him by your orators, the said Augustus James 
has submitted to your orators, a letter from the testator bearing 
date the thirteenth of January, one thousand eight hundred and 
thirty-two, and addressed to Moses D. Burnet, Esquire, at Syra- 
cuse ; when speaking of the aforesaid lots the testator says, '' I 
*' wished to put the aflair out of my way, and charged and assign- 
'^ed the property to Augustus." '' You please to ask Mr. Starin 
'^ to open an account for it in his name after 1st Jan'y." 

Also the testator, in his inventory of his real estate, of one thou- 
sand eight hundred and thirty-two, speaks of the lots above de- 
scribed in the following terms : '' Property purchd of Mr. Burnet 
^^ at Syr. and given to Augustus, $1,400 :" That besides the pre- 
ceding testimony, the said Augustus James has ofiered to your 
orators the alSidavits of Moses D. Burnet and Henry W. Stario, 
both of Syracuse, who testify that the testator in his lifetime ex- 
pressly informed them both that he had given the lots in. question 
to bis son, Augustus James, who has since been in the undisturbed 

Eossession thereof, and received the rents and profits thereof to 
is own use : That your orators are satisfied, from the evidence 
above referred to, that the said Augustus James is entitled to a 
specific performance of the agreement aforesaid, and that your 
orators ought in justice, under the directions of this honorable 
court, to make a conveyance of all the interest and estate of the 
said testator conveyed to them by the aforesaid will, to the said 
Augustus James : And for that purpose diey pray a special order 
of this honorable court, to have such testimony taken as may be 
offered by the said Augustus James in support of his right and 
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Cilaim to the aforesaid lots of ground, by one of the masters in this 
coart ; and if your honor shall be satisfied, upon the coming id of 
the said report, that the said claim shall be suflSciently sustained 
by the evidence on the subject, that a decree may be entered au- 
thorising your orators to make the necessary conveyance to the 
said Augustus James, his heirs and assigns forever, for the afore- 
said lots of land. ^ 

And your orators further shew unto your honor, that by the 
twenty-first section of the said will, the said testator directs that 
his said son Augustus, your orators' co-trustee, should succeed him 
as a partner with Moses Dewitt Burnet of the village of Syracuse, 
in the lease of the salt-works and flourins-mills in that village, and 
that he should attend particularly to the ousiness of the firm as an 
active partner, in the city of Albany, in the manner done by the 
said Augustus and the testator, in the testator^s lifetime : And so 
long as the said Augustus acted as such partner, he should be en- 
titled to receive to his own use the whole share of the profits of 
the partnership to which the testator was entitled in his lifetime, 
the said Augustus paying the proportion of the rent that might ac- 
crue upon the said lease, which by agreement between Moses D. 
Burnet, John Townsend, Isaiah Townsend and the testator, he 
the testator was obligated to pay. 

And your orators further shew unto your honor, that on the 
nineteenth day of March last past, your orators received a com- 
munication of which the annexed schedule marked B. is a copy : 
That on the same day your orators adopted the following pream- 
ble and resolutions, hereunto appended and marked C, upon the 
construction which they had given to the said twenty-first section 
of the said last will and testament : That when youc orators be- 
came satisfied that a partnership existed, of which his said son 
Augustus was a constituent member, as contemplated by the said 
twenty-first section of the said last will and testament, it became 
their duty to permit the capital which amounted to seven thousand 
six hundred and seventy dollars and four cents, belonging to the 
said testator'^s estate, to remain in the said firm of Moses D. Burnet 
and company, for the use and benefit of the said Augustus James ; 
and that if the same should be lost in the business of manufactur- 
ing salt and flour, it would be a loss that would have to be bornie 
by the estate of the testator. 

And your orators further shew unto your honor, that as there 
are no specific directions contained in the said twenty-first section 
of the said last will and testament, directing your orators to allow 
the capital sum of seven thousand six hundred and seventy dollars 
and four cents to remain in the partnership firm of Moses D. Bur- 
net and company, for the use of the said Augustus James, which 
may be lost in the progress of the business of manufacturing salt 
and flour now carried on by the said firm, they humbly pray that a 
construction may be given by your honor to the said twenty-first 
section ; so that if your orators should be mistaken in the con« 
struction they have already given thereto, the error may be cor- 
rected before any loss shall have been sustained by the said estate. 
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And your orators further shew unto your honor, that by tbe 
seyenteenth section of the aforesaid last will and testament, the 
said testator declared that he had determined that the trust crea- 
ted in and by the said last will and testament, and the final divi- 
sion of his estate, should not take place until the youngest of bi» 
children and grand-children, living at the date of bis said will and 
attaining the age of twenty-one years, should attain that age; 
That on the twenty-fourth day of July, one thousand eight hun- 
dred and thirty-two, the date of the testator's said last will and 

^ testament, Howard James, who was bom on the eighth day of 
November, one thousand eight hundred and twenty-eight, was the 
testator's youngest child ; and William Augustus James, tbe son 

\ of Augustus James, and the testator's youngest grand-child, at the 
date of the said will, was born on the twenty-ninth day of Decem- 
ber, one thousand eight hundred and thirty-one : That your ora- 
tors pray that your honor may give a construction to the last sec* 
tion referred to of the said will, so far as to determine whether the 
said trust will terminate upon the death of the said youngest child 
and grand-child, who were living at the time of the date of his 
will, if they should both die before attaining the age of twenty-one 
years ; or whether the said trust will continue until the surviving 
youngest child or grand-child, after the death of the aforesaid 
Howard James and William Augustus James, and attaining the 
age of twenty-one years, shall attain that aee : That if the latter 
construction should be given to that part of the seventeenth sec- 
tion of the aforesaid last will and testament above referred to, 
then it may be necessary and proper to state the ages of all the 
children and grand-children of the testator, who were in being at 
the time of the date of the said will, and under the age of twenty- 
one years, as follows, to wit : That the testator's children who 
are now minors, and who were in being at the date of the said 
will, were born at the following periods, to wit: 

Jeannette Barker, the wife of William H. Barker, was born on 
the eighteenth day of February, in the year one thousand eight 
hundred and fourteen ; John B. James was born on the fifteenth 
day of March, one thousand eight hundred and sixteen ; Edward 
James was born on the fifteenth day of M arch^ one thousand eight 
hundred and eighteen ; Catharine Margaret James was born on 
the twenty-seventh day of December, one thousand eight hun- 
dred and twenty ; Ellen King James was born on the twentieth 
day of January, one thousand eight hundred and twenty-three ; 
Mary Ann King, a grand-child of the said testator, was born on 
the seventh day of December, one thousand eight hundred and 
nineteen ; Lydia James, a grand-child of the testator, was born 
on the twenty-third day of July, one thousand eight hundred and 
twenty ; Robert James, a grand-son of the testator, was born on 
the thirteenth day of November, one thousand eight hundred and 
twenty-one ; Anna M'Bride James, a grand-child of the testator, 
was bom on the fifteenth day of November, one thousand eight 
hundred and twenty-five ; Catharine Elizabeth James, a grand- 
child of the testator, was born on the first day of August, one 
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thooBaDd eight hundred and twenty-eight; Gertrude James, a 

f rand-child of the testator, was bom on the twenty-second day of 
Tovember, one thousand eight hundred and twenty-nine. 
And your orators further shew unto your honor, that the said 
'William James, at, the time of his death, left the following heirs 
at law surviving him, and who became entitled to any property, 
either real or personal, left by the testator, and as to which he 
died intestate.: to wit, his children William James, Augustus 
James, Henry James, Jeannette Barker, wife of William EL Bar- 
ker, John B. James, Edward James, Catharine James, Ellen King 
James, and Howard James ; and his grand-children Lydia James 
and Robert James, only children of the testator's deceased son, 
Robert James, and Mary Ann King, only child of the testator's 
deceased daughter, Ellen King, amon^ whom and others the tes*- 
tator has directed his estate, both real and personal, to be distri- 
buted in unequal portions, as will appear by reference to bis afore- 
said will. 

And your orators further shew unto your honor, that in pursu- 
ance of one of the resolutions adopted by your orators and their 
aforesaid co-trustee, they have paid to the said William James and 
Henry James, quarter-yearly, since the death of the said testator, 
the proportionate part of the annuity bequeathed to them by the 
said testator, after deducting the interest therefrom that would 
accrue between the time of payment and the nineteenth day of 
December then next, when the whole amount of the annuity would 
become due. 

And your orators further shew unto your honor, that by the 
thirty-sixth section of the aforesaid will, the said testator directed 
your orators and their co« trustee, at some period during the coq<- 
tinuance of the trust, and as near the termination thereof as may 
be found convenient, out of the rents and profits which shall have 
accrued out of the testator's estate, to purchase productive real 

Eroperty to the amount, as nearly as may be, of fifty thousand dol- 
irs, and at the expiration in the said wUl limited for the continu- 
ance of the said trust, to convey the same to such of the said chil- 
dren of the testator's son Augustus, and his present wife then li- 
ving, and in such proportions as his said son Augustus and bis said 
present wife, or the survivor of them, if only one should be living, 
shall direct ; and if neither of them shall be living, then to such of 
their said children and in such proportions as his said trustees, to- 
gether with his wife, should she be living and choose to act, may 
think proper ; and to each of the testator's grand-children, Anna 
M 'Bride James, daughter of his son William, and Lydia James, 
daughter of his deceased son Robert, the testator directed that 
his said trustees should set off and convey so much other produc- 
tive real property belonging to his estate, as should in their opin- 
ion be worth twenty thousand dollars. 

And your orators further shew unto your honor, that a doubt 
has arisen in the minds of your orators, whether it was the inten- 
tion of the testator that the provisions last mentioned for the 
children of the testator's son Augustus, and the testator's grand- 
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daugbtersy Anna McBride James and Lydia James, should be 
created exclusively out of the rents and profits of the real estate, 
or out of the rents and profits of his real estate and the interest 
and profits of his personal estate united: And your orators there- 
fore respectiully pray the instructions of this honorable court as 
to the duty of your orators in executing that part of the trusts 
created by the said last will and tesitament, to which reference is 
last above made. 

And your orators further shew unto your honor, that the said 
Catharine James has, since making the aforesaid election to take 
her dower and thirds in the estate of the said William James, de> 
ceased, instead of the provisions made for her in and by the above 
recited last will and testament, required your orators and their 
aforesaid co-trustee to pay to her, her dower and thirds in all the 
real estate of which the said William James died seised, of an es- 
tate of inheritance, and as to which your orators are ready and 
willing, and hereby assent under the direction of this court, that 
the said Catharine James should have her dower aforesaid assign- 
ed to her, by commissioners appointed by this honorable court; 
or if this court shall adjudge it proper in them so to do, they are 
ready and willing, and hereby offer to commute with the said 
Catharine James, for her dower, under the direction and order 
of this honorable court, and to pay her an annuity to be *ascer- 
tained upon the principles established by this honorable court, to 
ascertain the value of a dower right in lands; and to continue to 
be so paid to her as long as the trust created in and by the afore- 
said will shall exist, with authority to be given by a decree of this 
court to your orators and their co-trustee, and their successors, 
at the expiration of the period prescribed in the aforesaid last will 
and testament, for the continuance of the said trust, to extinguish 
the said dower or annuity, by paying to the said Catharine James, 
widow, a gross sum of money in lieu of her said dower or annu- 
ity, to be ascertained as before mentioned. 

And your orators further shew unto your honor, that they are 
ready and willing to make a full exhibition to the said Catharine 
James, of all the title deeds, and a statement of all the real es- 
tate of which the said William James died seised, or to which he 
had any right, title, interest or claim, either in equity or at law. 

And your orators further shew unto your honor, that there are 
several parcels and lots of real estate in which the said William 
James had a right in equity, but whether the legal estate in some 
of the said lots of land had been vested in him at any time pre- 
viously to his decease, so as to entitle his widow, the said Catha- 
rine James to dower therein, your orators are unable to determine: 
That among the parcels of land so circumstanced, there is one 
situated on the south side of Howard-street in the city of Albany, 
the consideration money for which, the said William James haa 
paid during his life time, and he had occupied the said lots since 
the summer of the year one thousand eight hundred and thirty, 
and upon which during the course of that summer, he erected 
several valuable brick buildings, each of which now yields an an- 
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Dual r^it of aboat one hundred and fifty dollars : That at the time 
of the commencement of the occupation of the said lots and the 
erection of the said buildings, the said William James had no 
other written eyidence of title thereto, than a certificate of which 
the subjoined schedule marked D, is a true copy. 

And your orators further shew unto your honor, that since the 
death of the said William James, they have filed the aforesaid 
certificate marked Schedule D, in the office of the Chamberlain 
of the city of Albany, and obtained from the Mayor, Aldermen and 
Commonalty of said city, a deed of conveyance to your orators 
and their aforesaid co-trustee, Augustus James, for the last afore- 
said lots, a copy of which deed is nereunto subjoined and marked 
flcbedule E, and forms a part of this your orators' bill of com- 
plaint. 

And your orators further shew unto your honor, that there are 
within the bounds of the city of Albany, several lots of land, the 
iMal titles to which, were at the time of the death of the said 
William James, in all respects similarly situated to those describ- 
ed in the deed marked scnedule E, and the legal titles to which, 
have since the death of the said William James, become vested 
in your orators and their aforesaid co-trustee, 'by conveyances from 
the Mayor, Aldermen and Commonalty of the city of Albany ; 
that the consideration money for the last mentioned lots, had been 
in some cases wholly paid, and in other cases only partially paid 
at the time of the death of the said William James : That an ac- 
curate description of all the last mentioned lots is set forth in the 
subjoined Schedule H, and which forms a part of this your ora- 
tors' bill of complaint. 

And your orators further shew unto your honor, that the said 
Catfiarine James claims dower and thirds in all the lots last men- 
tioned, both as to those which were improved at the time of the 
death of the said William James, and those which were in a va- 
cant and unproductive condition. And your orators being of the 
opinion that the said Catharine. James was not entitled to dower 
and thirds in the last mentioned and described lots, have not con- 
sented that dower should be assigned to h^r in the said lots. 

And your orators further shew unto your honor, that some time 
about the year one thousand eight hundred and twenty-four, the 
•foresaid William James, Isaiah Townsend and John Townsend 
of the city of Albany, and James McBride of the city of New- 
Tork, became seised as tenants in common, of a large and valua- 
ble real estate in the village of Syracuse, in the county of Onon- 
daga, in this state, by deed of conveyance from Henry Eckford 
and Marion his wife, bearing date on the twelfth day of May in 
the year one thousand eight nundred and twenty-four, and which 
was duly acknowledged, and afterwards, and on the thirty-first 
day of May in the year one thousand eight hundred and twenty- 
eight, duly recorded in the office of the clerk of the county of 
OiHHidaga. 

And your orators further shew unto your honor, that the said 
William JaoMi waft so seised of the lands last aforesaid, in five 
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equal undivided eighth parts thereof, as tenant in common, afid 
the said Isaiah Townsend and John Townsend were together 
seised of two equal undivided eighth parts thereof, and the saM 
James McBride was also seised as tenant in common, in the re* 
maining equal undivided eighth part thereof. 

And jour orators further shew unto your honor, that the said 
William James, Isaiah Townsend, and John Townsend, and 
James McBride, paid thirty thousand dollars, the consideration 
money for the said lands in the proportions last mentioned, and 
ioQunediately after the execution and delivery of the last mention- 
ed deed, took possession of all the lands thereby conveyed, and 
afterwards, and on the eighteenth day of June, in the year of our 
Lord one thousand eight hundred and twenty-five, the said Wil- 
liam James, together with Catharine James, now his widow, a 
defendant in this cause, and the said Isaiah Townsend, and John 
Townsend, and James McBride, together with their respective 
wives, executed and delivered to the aforesaid Moses D. Burnet, . 
then and now of Syracuse, and to your orator Gideon Hawley, a 
deed of conveyance in trust, of which the subjoined scheuule 
marked F, is a true copy; and the execution of the said last men- 
tioned deed of conveyance was duly acknowledged by all the 
parties thereto, and afterwards, and on the fourteenth day of 
July, in the year one thousand eight hundred and twenty-five, was 
duly recorded in the office of the clerk of the county of Onondaga. 

And your orators further shew unto your honor, that the said 
Moses D. Burnet assumed the execution of the said trust, created 
in and by the aforesaid deed, and as such trustee, entered into 
the possession of the premises, and has sold various lots and par- 
cels of the land described in the said deed, and has executed and 
delivered several contracts for the sale thereof, and also several 
deeds of conveyance for different parcels thereof. 

And your orators further shew unto your honor, that the said 
Moses D. Burnet has, from the time of the execution of the last 
mentioned deed, and acting under the same and in the execution . 
of the trudt thereby created, and under the direction of William 
James, during his life time, and under the direction of several 
of the other cestui que trusts, expended large' sums of money, 
which were advanced by the said tenants in common, in improv- 
ing the lands so conveyed to him as aforesaid, in the erection of 
buildings thereon, and otherwise, and which said lands have since 
the creation of the said trust, increased much in value. 

And your orators further shew unto your honor, that the said 
trust created by the last mentioned deed, still continues to be ex- 
ecuted by the said Moses D. Burnet, notwithstanding the death 
of the said William James. 

And your orators further shew unto your honor, that the said 
Catharine James has, since the death of the said William Jamet, 
claimed dower and thirds in the five equal undivided eighth parts 
of all the lands and improvements, the title to which reSMiified 
Tested in the said Moses D. Burnet, and had not been contracted 
to be sold on the nineteenth day of December, in the year one 
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lliouand eidit hundred and Ihirly-twdy the time of the death of 
the said WiTliani James, and which cbioi yoor orators belieye is 
not sanctioned by Ihe roles of law, and have therefore declined 
assenting to the said claim, and will still refuse to allow the samei 
unless otherwise directed by this honorable court. 

And your orators further shew unto your honor, that on or 
about the seventeenth day of May, in the year one thousand eight 
hundred and twenty -five, a deed of conTeyance of certain lots of 
land, situate, lying and being in the village of Sfyracuse, was ex- 
eculed and delivered by one Shubel A. Safford, and others, to the 
said Moses D. Burnet, and which was afterwards duly aclcnow-^ 
lodged by the several parties who executed the same, and record* 
ed in the office of the clerk of the countr of Onondaga, on the 
twenty-first day of May, in the year one thousand eight hundred 
and twenty-five, a true copy of which said deed is hereunto sub* 
joined, and marked schedule G, and forms a part of this your 
orators* bill of complaint 

And your orators further Aew unto your honor, that the cod« 
aideratioo money mentioned in the last aroresaid deed, was, at the 
time of the purchase of the said premises, all paid by the said 
William James, Isaiah Townsend, and John Townsend^ and James 
McBride, in this following proportions, to wit: the said William 
James paid five equal eq^b parts thereof, Isaiah Townsend, and 
John xownsend two equal eighth parts thereof, and James Mc« 
Bride one equal e^hth part thereof and in which proportions it 
was understood, and agreed the said parties should bo interested 
in the said premisos, and that the said Hoses D. Burnet should 
hold the same in trust for the said parties in the proportions 
aforesaid* 

And your orators fiirtlter shew unto your honor, that the said 
Moses D. Burnet, immediately aAer the execution iad delivery of 
the said last mentioned deed, entered upon the premises thereia 
described, and has under the advice and direction of the said Wil- 
liam James, Isaiah Townsend, and John Townsend, and James 
McBride, and at their expense, erected large and valuable tanprove- 
ments thereon, which are now yielding kirge rents and profits* 

And your orators further shew unto your honor, that since tho 
death of the said William James, and on the twenty-e^hth dar 
of December last past, the said Moses D. Burnet and Helen his 
wife,* executed and delivered to the said Isaiah Townsend, end 
John. Townsend, and James McBride, and to your orators and 
their aforesaid co-trustee, a deed of conveyance for the lots and 
parcels of land mentioned in the aforesaid deed, a copy of which 
IS subjoined and marked schedule 6, to be held by the said Isaiah 
Townsend, and John Townsend, and James McBride, and your 
orators and their aforesaid c^rustee, as the representatives of the 
said William James, in the proportions following that is to say : 
five equal undivaded eighth parts thereof, to be held by your orsr 
tors and their co-trustee, as trustees under the last wilLand testa- 
ment of the said William James, deceased, two eighth parts ther^ 
of by the said Isaiah Townsend, and John Townaeody and the re- 
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maininff one eighth part thereof, by the said : James McBride, a 
copy or which last mentioned deed is hereunto subjoined, and i» 
marked as schedule L, and forms a part of this your orators' bill 
of complaint. 

And your orators further shew unto your honor, that the said 
Catharine James, widow, now claims to be entitled to dower and 
thirds in the lots and parcels of land, and the appurtenances there* 
tinto belonging, mentioned and described in the deed marked 
schedule G, hereunto subjoined, and your orators believe that the 
said Catharine James has no title to dower and thirds in the said 
premises by the rules of the law of tlHs state, and the^ have there- 
fore declined to assign dower to her in the said premises, and will 
continue to resist such claim, without the order and direction of 
this honorable court to the contrary. 

And your orators further shew unto your honor, thai Marcia 
James is the wife of the testator's son, William James ; Eliza- 
beth James is the wife of the testator's son, Augustus James; 
Mid Gertrude S. Ross is the wife of William £. Ross, and the 
mother of the infant defendants, Robert James and Lydia James.. 

And your orators further shew, that they are very apprehensive 
that they, ti^ether with their aforesaid co-trustee, will have diffi* 
culty in executing the trusts created in and by the aforeaid last 
will and testament, by reason of the doubts arising upon the con- 
struction of the provisions of the aforesaid will above referred to, 
and also from the construction of other parts thereof, by which 
the devisees and legatees of the said testator may conceive their 
mterests prejudicially affected or otherwise ; and your orators, to- 
gether with their aforesaid co-trustee, having assumed upon them- 
selves the burthen and responsibility of executing the said trusts^ 
and actually commenced the execution thereof, accordii^ to their 
construction of the several clauses of the said last will and testa- 
ment, and the instructions of the said testator^ so fiir as the same 
may be collected from the said last will and testament, and for which 
they are now,^and at all times hereafter will be, ready and willing 
to account when required ; are desirous of protecting themselvesia 
all such acts as they may do with the fair intei^tion of faithfully 
executing the aforesaid trusts : And they are therefore of the 
opinion, that they can not proceed to the execution of all the said 
trusts in the testator ^s said will, or fully to administer his efiects 
with safety to themselves without the direction of a court of equity ; 
nor have they any adequate assistance in the premises otherwise. 

To THE BNH TBSRKroRi; that the said William James, Augustus 
James, Henry James, Jeannette Barker wife of William U. Bar- 
ker, William H. Barker her husband, John B. James, Edward 
James, Catharine James, Ellen King Jaofies and Howard James, 
and also the aforesaid Lydia James and Robert Jamesy children 
of the testator's deceased son Robert James, and Mary Ann King^ 
only child of the testator's deceased daughter Ellen King, and 
Catharine James, widow of the said William James deceased, and 
also Catharine Gourlay, Robert Gourlay, John Oourlay, Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay and William 
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James Goarlay, the children of Jeannette B. Gourlay deceased, 
Catharine Elizabeth James, Gertrade Jatanes and William Augus- 
tus James, children of the testator's son Augustus James, Marcia 
James, Elizabeth James, Gertrude 8. Ross and William E. Ross, 
and Anna McBride James, the daughter of the testator's son Wil- 
liam James, and all others who have an interest in the premises 
may, upon their several corporal oaths, true, direct and perfect 
answers make to all and singular the matters aforesaid, and that 
us fMly and particularly as if the same were here again repeated, 
and they thereunto particularly interrogated, and mat they may 
shew cause, if any they have, why the acts of your orators and 
their aforesaid co-trustee should not in all respects be approved 
and affirmed by the decision of your honor; and that such clauses 
and provisions as have already been pointed out in this your ora- 
tors' bill of complaint, as of a dubious or ambiguous character, or 
of doubtful construction, may be explained and construed by this 
honorable court ; and that your orators and their co-trustee may, 
by the order of this court, be instructed as to the manner in which 
the trusts created thereby ought to be executed ; and that your 
orators and their co-trustee, or their successors, or any two of 
them, may at any time hereafter and durins the continuance of the 
«aid trust, apply to your honor for any further instructions relating 
to any other part of the said last will and testament ; and that all 
the said trusts contained in the said last will and testament, may 
be performed and ililly carried into execution, and that all neces- 
sary directions may be given for that purpose : And also, that vour 
orators may be authorized to convey the three lots in the village 
of Syracuse, hereinbefore described, to their co-trustee, Augustus 
James, his heirs and assigns forever; and that such other and 
further instructions and directions may be given to your orators 
and their c^o-trustee, as your honor may deem meet and proper, 
and as the exigency of the case may from time to time require : 
And that commissioners may be appointed to assign dower to the 
said Catharine James, widow, in all that part of the real estate of 
which the said William James died seisea, of an estate of inheri- 
tance, or to which he had such title or right at the time of his 
death, as in the judgment of this court, will authorize the said 
Catharine James, widow, to claim dower therein by the rules of 
law as they now exist. in this state; or to authorize your orators 
by an order of this court, in conjunction with their cotrustee, to 
allow the said Catharine James an annuity, in lieu and instead of 
her dower and thirds in the real estate of the said William James, 
if he shall so elect ; the amount thereof to be ascertained upon the 
principles of computing the value of annuities, when taken m com- 
mutation of the right of dower in real estate, as established by the 
rules and practice of this court, to be paid to the said Catharine 
James during the continuance of the said trust, if she should live 
so long : and that your orators and their co-trustee, and their suc- 
cessors, may be authorized by a decree of this court, at the expi- 
ration of the period prescribed in the aforesaid last will and testa- 
ment for the continuance of the said trust, to extinguish the said 
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iQW^r or apnoity, by paying to the said CatbariDe James, widow, a 

Sro^a SHIP of qdonejr out of the said trust astate, in lieu of her said 
Qwer, to be aso^rtaioad as berem before mentioned ; upon condi- 
tion that the said Catbarine James, widow, sbal! give to your ora- 
tors and their aforesaid eo-tnistte, a sufficient release of dower in 
all tbe real estate belonging to the estate of the said William 
Jame9 dece^se^, and which deed of release shall be approved of, 
!!» to its form and provisions, by one of tbe Masters in this bono- 
raUe court ? And that tbe claims of tbe said Catbarine James to 
dower, in and upon the several tracts of land herein particularly 
set foHb, may be determined by this honorable court, and such di- 
rections given to you orators and their co-trustee aforesaid, in re- 
spect to the allowance of tbe said claims, either in whole or in 
part, ^ wUl protect them in the discharge of their trust, and be 
obligatory upof? all the parties to this bill of complaint* 

And tpat it may be referred to one of the Masters of this court 
to ascertain f^nd report the particular tracts, pieces and parcels of 
land and real estate, of which the said William James died seised, 
of an estate of inheritance, excepting the tracts and parcels here- 
in before particularly specified, and to report the value of each of 
those tracts, pieces ano parcels of land herein described, and of 
all tbe other real estate of tbe said William James, as such value 
was at tt^e time of his death, and also^ tbe annual value of the mesoe 
profits of the said tracts, pieces and parcels of hmd, or (or such 
other and further relief on all or any of tlie matters herein before 
stated and submitted to this court, as to your honor shall seem 
meet and proper, and be agreeable to equity find good conscience* 
May it please your honor, tbe premises considered, to grant unto 
your orators, tbe peopled writ of subpoana, issuing out of and un- 
der tlie seal of this honoitiUe court, to be (Krected to the said Wil- 
liam James, Augustus James, Henry James, Jeannette Barker 
wife of William H* Barker, William^ H. Barker, John B. James, 
Edward James, Catbarine James, Ellen King James, HowaNi 
4ames, Lydia James and Robert James, children of tlie testator's 
deceased son Robert James, and Mary Ann King, on^ child of 
the testator's deceased daughter Ellen King, and Catbarine James, 
widow of tbe said WiMiam James deceased, Catharine Gourlay, 
Robert Gourlay, Jcjm Cfourlay, Marraret Gourlay, Jeannette Bar^ 
ber Gourlay, Elizabeth Gourlay, Wuliam James Gourlay, tbe chil- 
dren of Jeannette B, Gourlay deceased, Catharine Elizabeth Jamea^ 
Gertrude James and WilUiam Augustus James, children of the 
testatoPIs son Augustus James, and Anna M'Bride James, tbe 
daughter of the testator's son William James, Marda James, Eli- 
zabeth James, Gertrude S. Ross and William E. Ross; tbereiEfe 
and thereby commanding them and each of them on a certain day 
and under a certain pain, therein to be specified, personally to he 
and appear before your honor in this honorable court, to answer 
all and singular the premises, and further to stand to, abide and 
fierform such order, direction and decree, as shall be made therein. 
\^nd| your orators will ever pray^ 8(c. 
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SCHEDULE A. 

Extract from the Minutes of the Proceedings of the Trueteee^ at a 
meeting held at the ofice of the estate m the city of Albany ^ Feb* 
28, 1888. 

The testator having also directed by his will, (page 6,) that with 
a view to the more prompt, systematic and easy performance of 
the several duties connected with the trust, it would be proper for 
bis trustees to allot and distribute among themselyesy the details 
of the business arising therefrom ; Thereupon, 

Resohedf That for the present, and until otherwise directed by 
the said trustees, or a majority of them, the following be estaUished 
as the leading principles on which the business of Mid estate shall 
be conducted: 

First. The testator himself having several years before his de* 
cease, built an addition to his dwelling-house in North Pearl-street, 
in the city of Albany, the first story of which he fitted up for an 
office, with a fire«proof vault therein for the preservation of books 
and papers, whicn said office he occupied lor the transaction of 
the busmess of his estate, and in whicn all his books and papers 
were kept for several years before bis death, and where the same 
still are (no change or removal thereof having been made by the 
trustees) ;. and it appearing to the trustees indispensably necessary 
for the convenient and proper execution of their trust, that a siiit- 
able office should be provided for the transaction of the general 
business of the estate, and no place being considered by them so 
suitable, safe and proper for that purpose, as the office constructed 
and occupied by the testator, with tne fire-proof vault therein for 
the preservation of books and papers : Thereupon* 

Resohed^ That the said office be considered as the place for the 
regular transaction of the business of the said estate ; that dl books 
and papers belonging thereto be kept therein ; that such of the 
said books and papers as are most important to be preserved, par- 
ticularly such as relate to any transactions of the trostees or exe- 
cutors, be carefullv deposited in the said fire-proof vault everv 
night at the time of closing said office ; that the said vault, with 
the said office, be safely locked up whenever the said office shall 
be closed for the night, or for any period of the day ; and that the 
keys of said office and vault be kept by the trustee, Augustus 
James, or by the office clerk hereinafter named* or both, as shall 
be agreed on and arranged between them ; and that such statio- 
nary and all other necessary Hhings for the use of said office be 
provided at the expense of the estate. 

Second. The testator having himself devoted bis whole time to 
the management of his estate for several vears previonsly to his 
death, and having found it necessary^ in addition thereto, to have 
assistance in the said business ; and the trustees finding thennelves 
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under a much greater necessity or such additional assistance, rom 
the great magnitude, variety and intricacy of the estate, and of 
the accounts relative thereto ; as also from the circumstance, that 
acting in a representative capacity, they are in duty bound to be 
much more formal and particular in keeping their accounts, and 
will necessarily require much more time to be devoted thereto than 
if they acted in their own right attending to their own business : 
and it appearing also to the said trustees, that it will be for the 
interest of the estate, that some person should be in constant at- 
tendance at the office during all reasonable hours, to represent the 
estate and to attend to the business thereof, and it being altogether 
impracticable for the trustees to give such attendance ; Therefore, 

Resolved^ That a suitable person, well acquainted with the prin- 
ciples of accounts and of book-keeping, be emploved by the trus- 
tees as their clerk, whose duty it shall be to give his constant and 
regular attendance at all reasonable hours at the office of the es* 
tate, and keep the books and accounts thereof in such manner and 
form as shall be approved of by the trustees, and to perform all 
such other services as properly appertain to the office of a general 
clerk ; that such clerk be allowed for his services an annual sa- 
lary of one thousand dollars, (until otherwise directed by the trus- 
tees,) and that such allowance be paid out of the estate in quarter- 
yearly payments. 

Resolved^ That James O. Tracy, from his intimate acquaintance 
with the affairs of the Syracuse Company, (in which the estate of 
the testator is largely interested,) as well as from his ^reat expe- 
rience and knowledge of all kinds of accounts, as also his well 
known character for integrity and fidelity, is a suitable person to 
be appointed clerk of the trustees, and that he be accordingly 
appointed such clerk. 

The testator having in his said will directed that his son Au- 
gustus should attend to the collection of all rents accruing to his 
estate, and that he should be allowed therefor such reasonable 
percentage upon the amount collected, by way of commission, as 
the other trustees should deem proper to allow ; and the said other 
trustees having, after mature deliberation, and a full consideration 
of all the circumstances attending the case, agreed that for the 
present, and until further experience can be obtained of the nature 
and extent of the services to be rendered by the said Augustus, 
he be allowed to retain out of the rents to be collected by him, 
five per cent on the amount thereof for his commission as afore- 
said ; Thereupon, 

Resolved^ That until further order be taken in the premises, the 
said Augustus James be allowed to retain out of the rents to be 
collected by him for said estate, five per cent on the amount 
thereof. 

Resolvedy That all the acts which the said Augustus James has 
already performed in letting property belonging to the estate, be 
approved and confirmed. 

Resolved, That the said Augustus James be authorized to nego- 
tiate and bargain for the renewal of all leases, or for the makmg 
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of new leases for aoy part of the real estate, provided such re^ 
newed or new leases be not for a longer period than one year, and 
that the rent reserved thereon be not less than the rent of the last 
previous year. If the leases are to be for more than one year, or 
the rent reserved be less than that of the previous year, they are 
to be submitted to the trustees with the reason therefor, for their 
special approbation : And all leases negotiated or made by the 
said Augustus, shall be in the name of all the trustees, and in such 
form as shall.be agreed upon. 

Resohedf That all moneys due to the estate, whether on bonds 
and mortgages, notes or other accounts, mav be received by either 
of the trustees, or in their absence from tne office, by the office 
cleric in attendance there ; but such receipt shall be entered in the 
book containing the first or original entries of moneys received, in 
the hand-writing of the person actually receiving the money ; or 
if such entr^ be not in his hand-writinff, it shall be signed by him 
in the margin thereof, or underneath the same, to the end that it 
may always appear who received the money and is accountable 
for it. 

The testator having by his said will directed that all moneys 
belonging to his estate shall from time to time, as often as such 
moneys shall be received by them, be paid to Gideon Hawley, one 
t>f bis said trustees, and the said Gideon Hawley having proposed 
to receive such moneys by a deposit thereof to his credit in one of 
the banks in the city of Albany ; Thereupon^ 

Resohedy That all moneys received for said estate by either of 
the trustees, or by their said clerk, shall with all reasonable dili- 
gence, and as soon as practicable thereafter, be deposited to the 
credit of the said Gideon Hawley, as one of the said trustees, in 
such one of the banks in the city of Albany as he shall designate 
for the purpose, and an entry of such deposit in a bank book to be 
kept for the purpose, shall be a sufficient voucher or discharge to 
the person making such deposit, of the amount so received and 
deposited by him. 

At every meeting of the trustees at the office of the estate, it 
shall be the duty of the office clerk to lay before them a statement 
of the balance of cash on hand, not deposited, and by whom and . 
w*hen the same was received, and the balance of cash in bank. 

No claims against the estate, except annuities directed to be 
paid by the will, shall be paid until the same shal^ be audited and 
allowed by the trustees, or by any two of them, in the absence of 
the third one ; and when so audited and allowed^ shall be paid by 
the check of the trustee, Gideon Hawley, (except in his absence 
or other inability to attend to the same) to be drawn on the fund 
deposited to his credit in bank, as above provided. 

The testator having ordered and directed that his trustees shall 
proceed as expeditiously as is consistent with a just lenity to his 
debtors, to collect all debts due to him at the time of his decease, 
or to see that such debts are made secure : Thereupon, 

Resolnedf That it be referred to Mr. King as the counsellor of 
the estate, to make all necessary examinations into the nature of 
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bein and afsigiis, acccvding to the terms o( the coBtract etkSag, 
between ns. 
Dated at the cily of New-York, Jnly 10, 1839. 

YATES & MelNTYRE, 

Managers of ike Al F. LtM. 
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SCHEDULE E* 

Thu IirnmNTVBS, made the ninth day of October, in the year of 
our Lord, one thousand eight hundred and thirty-three, between 
the Mayor, Aldermen and Commonalty of the city of Albany, of 
the first part, and Gideon Hawley, James King and Aurostos 
James, trustees under the last will and testament of William 
James, late of said city, deceased, of the second part, witnessetb^ 
that the said Mayor, Aldermen and Commonalty, for, and in con- 
sideration of the sum of one thousand five hundred doihrs,. lawful 
money of the state of New-York, to the chamberlain of the said 
city, for the use of the said Mayor, Aldermen and Commonalty, m 
hand paid by the said William James in his lifetime, the receipt 
whereof is hereby confessed and acknowledged ; have granted,, 
bargained, sold, remised, released, aliened and confirmed ; and by 
these presents, do grant, bargain, sell, remise, release, alien and 
confirm unto the said parties of the second part, and to their suc- 
cessors and assigns forever, all those six certain lots of ground, si- 
tuate, lying and being in the first ward of the city of Albany, on 
the south side of Howard-street, known and distinguished on a 
map made by James Fei^uson, showing the lots in the said city 
belonging to the parties ofthe first part in 1827, and on file in the 
office of the chamberlain of the said city, as lots number seven, 
(7,) eight, (8,) nine, (9,) ten, (10,) eleven (11) and twelve, (12,) 
all on the south side of Howard-street. Lot number seven, ac- 
cording to said map, is twenty-six feet front, thirty-two feet in rear, 
one hundred and twenty-two feet on the wTSt side, and one hun- 
dred and eleven feet on the east side. Lot number eight is twen* 
ty-six feet front, thirty feet in the rear, one hundred and eleven 
feet on the west side, and one hundred and three feet on the east 
side. Lot number nine is twenty-six feet front, thirty feet in rear, 
one hundred and three feet on the west side, and ninety-six feet 
on the east side. Lot number ten is twenty-six feet front, thirty 
feet in rear, ninety-six feet on the west side, and eighty-eight feet 
on the east side. Lot number eleven is twenty-six feet front, 
eighty-eight feet on the west side, and sixty feet on the east side, 
along cin alley, as appears on said map ; a triangular piece of which, 
on the east side, of four feet four inches front pn Howard-street, 
has sjnce been taken off, under the direction of the parties of th» 
first part, for the purpose of widening the alley above referred to, 
running from Howard to Beaver-street, as will appear from the 
return of the jurv in that matter, and the map accompanying the 
same, on file in the clerk's oflSce of the city and county of Albany* 
Lot number twelve is a triangular piece of ground, bounded on 
Ferguson's map above mentioned, north by Howard-street fiibp'-^m* 
feet) west by an alley fifty-six feet, and south by Wendell's patent^ 



« prnt eT which ha^ ako been taken tor widening the alley abore 
mentioned. The part taken, is ten feet eight inches on Howard- 
litreet, and forty-three feet on the alley, as will appear by the said 
tetam and map. 

ToaATBCR with all and singular the hereditaments and appur* 
tenances thereunto belonging, or in any wise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues 
^and profits thereof; and lill the estate, right, title, interest, claim 
and demand wbataoeyer^ of the said parties of the first part, either 
In law or equity, of, in and to the above bargained premises, with 
the said hereditaments and appurtenances. To hate and to hold, 
the said six above described lots of ground to the said parties ct 
the second part, their successors and assigns, to the sole and only 
proper use, benefit and behoof of the said parties of the second 
fMirt, their successors and assigns forever. And the said parties 
0i the first part, for themselves and their successors, do covenant, 
grant, bargain, promise and agree, to and with the said parties of 
the second part, their successors and assigns, to warrant, and 
forever to dbfiind, the above bargained premises, and every part 
and parcel thereof, now being in the quiet and peaceable posses- 
sien of the said parties of the second part, against the said parties 
of the first part, and their successors, and against all and every 
other person or persons, claiming or to claim the said premises, or 
any part thereof. In witness whereof, the Mayor qf the said city 
hath, pursuant to a resolution of the Common Council of the said 
eity, hereunto set his hand, and caused the seal of the said city to 
be affixed, the dav and year first above written. 

FR. BL00D600D. [l. s.] 

Seded and delivered, 
in the presence of 

P. y. Shanklanb. 

The above deed of conveyance has been dnly acknowledged and 
veoorded. 



SCHEDULE P. 

Tbtb Indentcrc, made the eighteenth day of June, in the year 
ene thousand eight hundred and twenty-five, between William 
James and Catharine his wife, Isaiah Townsend and Hannah his 
wife, John Townsend and Abba his wife, of the city of Albany, 
and James McBride and Hannah his wife, of the city of New- York, 
parties of the first part, and Moses D. Burnet of the town of Sali- 
na, in the oounty of Onondaga, and Gideon Hawley of the ciiy of 
Albany, parties of the second part: — 

WiTKBMETH, that whorcas the said William James, Isaiah 
Townsend, John Townsend and James McBride, are seised in fee 
«imple of the following lands, situate in said town of Salina and 
county of Onondam, in the proportions following : the said Wil- 
liam James five-eignths, the said Isaiah Townsend and John Town- 
trad two-eiffhths, and the said James McjBride one-eighth, said 
kuidB being Known and distinguished asjollows, to wit: All that 
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otidaea, direct and require for the like intents end parpeseBi M 
the luce trusts, with like powers and to the like uses as aeteio ex* 
pressed. The estate hereby granted to be always held in trust ibr 
the sole use, benefit and beoMf of the said WiUiam James^ Isaiah 
Townsend, John Townsend and James McBride, their and each 
of their heirs and assigns, in the proportions aforesaid, and si^ 
ject to be revoked and aroided by a ponveyance in fee simple of 
the whole or any part of said premiaCs not th^i conveyed by vir* 
tue hereof, by the whole of said parties then being in Itfe, or of 
part of said parties and the assigns of the residue of said partiaa 
then being competent to make such conveyance. And the said 
William James, Isaiah Townsend, John Townsend and James 
McBride do hereby covenant, grant and agree for themselves, their 
heirs and assigns respectively, joiotly and severally, to and with 
the said Moses D. Burnet and Gideon Hawley, their and each of 
their heirs and assigns, that they are seised of a good and indefea** 
sible estate of inheritance, of, in and to the lands and premises 
above described and granted, and have good right and authority 
to ffrant the same in manner aforesaid, and that they will warrant 
and defend the same in the quiet and peaceable possession of the 
said Moses D. Burnet and Oideon Hawley, and aie assignee of ei'^ 
ther of them, his heirs or assigns, aeainst all persons lawfully 
claiming the whole or any part mereo^ which covenant is hereby 
intended to enure to the benefit of everv purchaser of any part or 
parcel of said premises of which he shall receive a conveyance 
from said Moses D. Burnet or Gideon Hawley. or such odier true* 
tee who shall hold said estate by virtue hereof. And tiie saki Mo- 
ses D. Burnet and Gideon Hawley, do express their wilUngness to 
accept said trust, and execute the same m manner herein before 
expressed, by becoming parties hereto, and executing Uie same on 
their parte respectively. In withbss whereof, the said parties 
have hereunto set their bands and seals the day and year first afiwe* 
said* 

WM. JAMES, 

CATHARINE JAMES, [x.. sJ j 
ISAIAH TOWNSEND, 
* HANNAH TOWNSEND, 
JOtfN TOWNSEND, 
ABBA TOWNSEND, 
JAMES McBRIDE, 
HANNAH McBRIDE, 
M. D. BURNET, 
GIDEON HAWLEY, 
Sealed and delivered in presence of wit- 
ness to signatures of William James and 
Catharine bis wife, Isaiah Townsend and 
Hannah his wife, John Townsend and Abba 
his wife, and Gideon Hawley. 

EsENnuR Balowik. 
Witness to signatures of James McBride ) 
and Hannah, bis wife. ) 

Chablss Walxbb. 



[•-■•J 

[!•• S.. 

Ih s. 

L. S. 
I<. S. 

I L. M* 
Ita S. 

Ii. s. 

S0. s. 

I 

I«. s.« 
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BvArm or Nstr-Toucy ) 
a^ and Ckmnty of Jllbany^ ) 

Be it remembered, that od tbe eighteentb day of June, in the 
year of onr Lord one thoiuaDd eight hundred and twentjr-fire, ap« 
peared before me, William James and Catharine his wife, Isaiah 
Townsend and Hannah his wife, John Townsend and Abba hm 
wife, and being personally known to me to be the same persons 
ef those names described in, and who jexecuted the within deed, 
seiverally acknowledged that they executed the same for the uses 
and purposes therein mentioned ; and the said Catharine, Hannah 
and Abba, being sererally privately examined by me, separate 
mod apart from their respective husbands, acknowledged severally^ 
that tney executed said deed freely and without any fear or com* 
pdsioD of their said recqpective husbands. I allow the same to be 
weorded* 

EBENEZER BALDWIN, 

Recorder of the cUy of Albany* 

Which last mentioned deed was duly acknowledged by all tbe 
parties thereto, and recorded on 14tb July, 1826, in the office of 
tbe clerk of the county of Onondaga. 



SCHfiDULB G. 

This IvDStfTuuB, made this seventeenth day of May, in the year 
eighteen hundred and twenty-five, between Punderson Avery of 
Pompey , as guardian (under the act entitled ' *' An act in addition 
to tbe act concerning infants,'' passed tbe twenty-fourth of March> 
^;bteen hundred and fifteen,) of Anson K* Safibrd, Darius D. SaP 
Ibrd, Oeorge W. Safford, Betsy A. Saflfbrd, and Harriet L. SaP 
lord, infant children and heirs at law of Shubel Safibrd, late of 
tbe town of Pompey, deceased, and Shubel A. Safibrd and Sally 
bis wife, Silas B. Safibrd and Harriet his wife, and Glarinda SaA 
lord, now Glarinda White, remaining children and heirs at law of 
the said Shubel Safibrd, deceased, and John White, and Luther 
Bueil and Phebe his wife, of the town of Pompey, parties of the 
first part, and Moses D. Burnet^ agent for William James & Cou, 
of the town of Salina, of tbe 2d part. 

Whereas, the said Shubel Safibrd, deceased, in his lifetime and 
at tbe time of his death, was seised in fee of one equal undivided 
half of all those three certain lots, pieces, or parcels of land, situ^ 
ate, lying and being in the village of Syracuse, in the town of Sa* 
Una, in the county of Onondaga, and described as follows, to wit : 
lots number two hundred and seventeen, two hundred and eigh* 
teen, and two hundred and nineteen, as originally surveyed, now 
lots number one, two and three, in Uock number one hundred and 
one, as surveyed by J. Randall, jun. 

And wi^ereas, the said children and heirs at law of the said Shu«^ 
bd Safibrd, being seised as tenants in common in fee simj^e, and 
the said John White of a life estate in the right of his wife Cla* 



44 

riuda, of the one equal undivided half of the said premises, appli- 
cation was lately made to the honorable Nathan Sandford, tbeil 
and yet Chancellor of the state of New-York, for the sale of the 
said premises, pursuant to the provisions of the said act, and his 
honor the Chancellor, at a court of chancery, held at the city of 
Albany, on the twenty<^ghth day of February, in the year e«gfa«- 
teen hundred and twenty<^five, on the petition of Anson K. &i& 
ford) Darius D. Safford, George W. Safford, Betsy A. Safiford, and 
Harriet L. Safford, and their guardians, Charles, Thomas, and 
Punderson Avery, and also of Shubel A. Safibrd, Siias B. Safford, 
Clarinda White, and John White, and Luther Buel, of the first 
part above mentioned, was pleased to make a certain order ap- 
pointing the said Punderson Avery to be the guardian of the said 
mfants. for the purposes in the petition mentioned, upon his exe- 
cuting a bond with two sureties, to each of the said infants for the 
faithml and just performance of that trust, and for the observance 
of such orders as the Chancellor should make in the premises, in 
relation to the said trust, and upon his filing such bonds with the 
roister, or assistant register of the said court, after the same 
should have been executed, and approved as in the said order is 
required ; it is further by the said order directed, that upon sudi 
bonds being executed and filed, the said guardian might sell all 
and singular, the right and title of the said Anson K. Saflbrd, Da- 
rius D. Saflford, George W. Safford, Betsey A. Safford, and Harriet 
L. Safford, to the said premises hereinbefore, and in the said order 
described and set forth, and that before any deeds should be exe- 
cuted, the terms of. sale should be reported to the Chancellor by 
the said guardian in writing, and upon oath, to the end, that the 
same might be passed upon by the Chancellor, before the sale 
should be confirmed, as by reference to the said order remaining 
on the minutes of the court of Chancery in the city of Albany, 
may among other things more fullv appear : And whereas, such 
bonds have been executed as by the said order required, and the 
same have been filed in the office of said register : the parties 
hereto of the first part did agree to sell the said messuage and 
premises, and all their and each of their right and titie therein, to 
the said party of the second part, for the sum of six thousand dol- 
lars, the terms of which sale were duly reported to the Chancellor 
by the said Punderson Avery in writing and upon oath, and there* 
upon, his honor, by another order, made the seventh day of May, 
in the year eighteen hundred and twenty-five, at the city of Alba- 
ny aforesaid, was further pleased, among other things, to allow 
and confirm such sale of the said premises, as by a reference to 
the said last mentioned order remaining in the minutes of the 
court, may among other thines more fully appear : and whereas 
the said Shubel A. Safford, Suas B. Safford, and Clarinda White, 
are each seised in fee of one eighth of one undivided half of the 
premises aforesaid, and John White of a life estate of one eighth 
thereof, and Luther Buel in fee of one equal undivided half of the 
aforesaid premises, and are willing and have agreed to join in the 
sale of the said premises. 
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Now therefore, this indenture witnesseth, that the said parties 
of the first part^the said Punderson Avery as guardian of tne said 
infants, by virtue of the power and authority given and granted 
to him by the said several orders above mentioned, and for and in 
consideration of the sum of six thousand dollars, to them in hand 
paid at and before the ensealing and delivery of these presents, by 
the said party of the second part, the receipt whereof the said 
parties of the first part do hereby acknowledge^ have granted, bar- 
gained, sold, aliened, remised, released and confirmed, and by these 
presents do fully, freely and absolutely grant, bargain, sell, alien, 
remise, release, and confirm unto the said Moses D. Burnet, agent 
as aforesaid, the said party of the second part, and to his heirs 
and assigns forever, all the land and premises hereinbefore de- 
scribed, together with all and singular the hereditaments and ap- 
purtenances whatsoever to the said premises belonging, or iu any 
wise appertaining, and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof, and of every 
part and parcel thereof, and also all the estate, right, title, inter- 
est, property, possession, claim, and demand whatsoever of the 
said parties of the first part, and each of them, the said infants 
Anson E. Saflford, Darius D. Safibrd, George W. Safford, Betsey 
A. SafiR>rd, and Harriet L. Safibrd, and each of them, of, in and 
to the same, and every part and parcel thereof : To have and to 
holdj all and singular the said premises, with the appurtenances 
unto the said party of the second part, his heirs and assigns for- 
ever, as fully and amply as the said parties of the first part or any 
of them may, can, or ought to convey the same by virtue of the 
said first mentioned order or otherwise howsoever. And the 
said Shubel A. Safibrd, Silas B. SaflTord, and Clarinda White, and 
John White for themselves, their heirs, executors, and adminis-* 
trators, and each and every of them hereby promise, covenant, 

frant and agree, to and with the said party of the second part, 
is heirs and assigns, in the manner following, that is to say : that 
each of them the said Shubel A. Safibrd, Silas B. Safibrd, and Cla- 
rinda White, at the time of the ensealing and delivery of these 
presents, is lawfully seised of the one equal undivided eighth part 
of the one equal undivided half of all and singular, the lands and 
premises aforesaid, of a good, pure, perfect and indefeasible estate 
of inheritance in fee simple, without any manner of condition or 
limitation of any use or uses, or any other matter, cause or thing 
whatsoever, to determine, alter, defeat or change the same, ana 
the said John White of a life estate of one eijbial undivided eie^hth 
part of one equal undivided half of the lands and premises aR)re- 
said ; and the said Luther Buell for himself, his heirs, executors 
and administrators^ also hereby promises, covenants and agrees, 
to and with the said party of the second part, his heirs and as- 
^ jrigns, that at the time of the ensealing and delivery of these pre- 
sents, he is lawfully seised of one equal undivided half of the lands 
and premises aforesaid, of a good, pure, perfect and indefeasible 
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estate of inheritance in fee simple, tvitliotit any manner of condi- 
tion or limitation c^ any use or uses, or any other matter, cause or 
thing whatsoever, to determine, alter, defeat, or change the same. 

And the said Punderson Avery doth for himself, his heirs, ex- 
ecutors, and administrators, covenant, promise and agree, to and 
with the said Moses D. Burnett, agent as aforesaid, his heirs and 
assiens, that he the said Punderson, hath not knowing^ or wil- 
fingrf done, or suffered any act, deed, matter, or thing whereby, 
or by means whereof the said above granted premises or any part 
thereof, is or may in any way be incumbered, in title, charge, es- 
tate, or otherwise ; and lastly, the said parties of the first part, 
that is to say, Punderson Avery, Anson K. SaflTord, Darius D. 
Safibrd, George W. Safibrd, Betsey A. Saffbrd, Harriet L. Saflbrd, 
Shubet A. Safibrd, Silas B. Safibrd, Clarinda White, John White, 
and Luther Buel), for each of themselves respectively, and for 
their and each of their heirs, executors and admmistrators, and all 
and every other person and persons lawfully claimmgor that may 
claim any estate, ri^bt, title, or interest, of, in or to the hereinbe^ 
fore granted premises, and everv part and parcel thereof, by, 
from or under them, shall and will fVom time to time, and at aU 
times hereafter, upon the reasonable requests and at the proper 
costs and charges in the law, of him, the said Moses D. Burnett, 
his heirs and assigns, make, do and execute, or cause to be made, 
done and executed, all and every such other and further lawAu 
and reasonable act and acts in the law whatsoever, for the ftirther 
and more perfect, absolute and satisfactory vesting, conveying and 
confirming the said land and premises hereby granted, and every 
part and parcel thereof, with the appurtenances, unto the said 
Moses D. Burnett, his heirs and assigns, in fee simple, as agent 
as aforesaid ; and each of them, the said Shubel A. Safibrd, Silas 
B. Safibrd, and Clarinda White, and John White, separately, and 
not jointly, or the one for the other and their heirs, the said Shnr 
bel A. and the said Silas B., the one equal undivided eighth part 
each of the one equal undivided half of the lands and premises 
above granted, and the said Clarinda White, and John White her 
husband, jointly, the one equal undivided eighth part of the on# 
equal undivided half of the said lands and premises above granted, 
and the said Luther Buell the one equal undivided half ofthe said 
lands and premises above granted and described^ and every part 
thereof, with the appurtenances, unto the said Moses D. Burnett, 
agent as aforesaid, against the said Shubel A^ Silas B., Clarinda^ 
and John, and Luther Buell, each respectivel v and their heirs, and 
agaiUst all persons whomsoever, shall and will forever warrant and 
defend. And further we, the said Sally Safibrd, Harriet Safibrd, 
and Phebe Buell, and each of us, hereby release all right, title and 
claim we now have or may have to the said premises. 

In witness whereof, the parties to these presents have hertunta 
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iDtarcfaangeablj set their bands and seals, the day and ] 
written. 

SHUBEL A. SAFFORD, 
Sealed and delivered, ) SALLT 8 AFFORD, 



h. 0. 

L. S. 
Is. 0. 

I4. S. 

r I 

Is. 8. 



in presence of ) SILAS B. SAFFORD, 

HARRIET SAFFORD, 
JOHN WHITE, 
CLARINDA WHITE, 
LUTHER BUELL, 
PHEBE BUELL, ■ i.. ..■ 

PUNDERSON AVERY, [l. 8.; 

Guardian For 
Ansov K. Saffdrd, 

DaBIVS iX SUTOBD, 

Geobob W. Satfobd, 
Bbtsey a. Saitord, and 
Habribt L. Safpobb. 



SCHEDULE H. 

Ali. those six blocks ofland in the city of Albany, situate in the 
first ward, and bounded on the north by Ferry-street, on the west 
by Knox-street, on the south by the city line, and on the east by 
Lark-street, each of the said blocks containing 20 lots, each dS feet 
wide, and 231 feet long. 

Also three lots, numbers 5, 6, and 7, situate in the first ward in 
Che said city, and bounded as follows : north by State-«treet, west 
by lot number 4, east by lot number 8, each of the said lots being 
33 feet wade and 133 feet in depth* 

Also the undivided three-fourth oarts of twenty lots, situate in 
the said first ward, and numbered from 21 to 40 inclusive, and 
wbkh lots constitute a block bounded on the north by OourUand* 
street ; south bv tbe south bounds of the city, west by Smpo-street, 
and on the east by Knox-street, each of the said lote being S3 feet 
in width and 264 feet in depth. 

Also the one undivided fourth part of twenty lots, situate in the 
sidd first ward, and numbered from 21 to 40 inclusive, and con- 
stituting a block, bounded north by Providence-street, south by 
Courtland-street, west by Snipe^treet, and east bv Enox-street, 
each of the said lots being 33 feet in width, and 231 feet in depth. 

Also tbe whole of twenty lots situate in the said first ward, 
constituting a block of lots bounded north by Mercer-street, south 
by Providence-street, west by Snipe-street, and east by Knox- 
street ; each of tbe said lots being S3 feet in width, and 231 feet 
ID depth. 

Also the whole of 19 lots situate in the said first ward, numbered 
from 22 to 40 inclusive, and constituting a block, bounded north by 
Warren-street, south by Mercer-street, west by Snipe-street, and 
east fay Knox-street, each of the said lots being 3d feet in width, 
and 231 feet in depth. 
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Also thtf one equal undivided fourth part of twenty lots situate 
in the said first ward, and numbered from 1 to 20 inclusire, and 
forming a block, bounded north by Hudson-street, south by Ha- 
milton-street, west by Swan-street, east by Hawk-street, each of 
said lots being 3S feet in width, and 210 in depth. 

Also the one equal undivided fourth part of three lots situate in 
the said first ward, numbered 6, 7, and 8, situate on Willet-street, 
and fronting on the east side of 'Washington Square, each being 
SS feet in width and 165 feet in depth. 

Also the equal undivided three-fourth parts of eleven lots situate 
in the second ward of the said city, and described on a map on file 
in the oflSce of the chamberlain, as lots numbers 1 to 1 1 inclusive, 
in a triangular block of ground between the Great Western Turn- 
pike and State-street, east of Robin-street, and west of Snipe- 
street ; each being S3 feet in front. 

Also the lots of ground situate in the first ward of said city, on 
the east side of Ea^le-street, between Howard-street and Beaver- 
street, and distinguished on a map on file in the office of the cham- 
berlain of said city, as numbers 4, 5, and 6 on Eagle-street, each 
of the said lots being SO feet in front, and running back in an ir- 
regular form. Lot number 4 being 1S5 feet in depth ; lot numbe 
5, 183 feet in depth ; and lot number six about 174 feet in depth. 



SCHEDULE L. 

This iHDSNTtrns, made this twenty-eighth day of December, in 
the year of our Lord one thousand eight nundred and thirty-three, 
between Moses D. Burnett, of the viUage of Syracuse, and Helen 
his wife of the first part, and Isaiah Townsend, and John Town- 
send, of the city of Albany, merchants, James McBride of the ci^ 
of New- York, merchant, and Gideon Hawley, James King, and 
Augustus* James, all of the city of Albany, trustees under the last 
will and testament of William James, late of the city of Albany, 
deceased, of the second part : — 

Whereas, by a certain deed of conveyance of certain lots of land 
therein described, bearing date on the seventeenth day of May, 
one thousand eight hundred and twenty-five, executed and deli- 
vered on that day by Shubel A. Safford, Sally Safibrd, Silas B. 
SaflTord, Harriet Safford, John White, Clarinda White, Luther . 
Buel, Phebe Buel, and Punderson Avery, special guardian, &c« 
for Anson E. Safford, Darius D. Safford, George W. Safibrd, Bet- 
sey A. Safford, and Harriet L. Safford, infants, &c., all parties to 
ttke said deed, of the first part, and the said Moses D. Burnett, 
agent of William James & Co., of the town of Salina, of the second 
part, the isaid parties of the first part, for and in consideration of 
the sum of six thousand dollars of the money of account of the 
United States to them, the said parties of the first part, in hand 

Cid, at the time of sealing and delivering the said deed, did grant, 
rgain, sell, alien, remise, release and confirm, unto the said Mo- 
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MS D. Burnett, agent as aforesaid, mid to his heirs and assigns, 
forever, all those three certain lots, pieces or parcels of land, si- 
tuate, lying and being in the village of Syracuse, in the town of 
Salina, in the county of Onondaga, and described as follows, to 
wit : Lots numbers two hundred and seventeen, two hundred and 
ei^teen, and two hundred and nineteen, as originally surveyed, 
but now distinguished as lots numbers one, two and three, in Mock 
number one hundred and one, as surveyed by John Randall, yx- 
nior, which said deed was afterwards duly acknowledged, and 
on the twenty^first day of May, one thousand eight hundred and 
twenty-five, was recorded in the office of the clerk of the county 
of Onondaga, in book FF of deeds, folio 152, &c. 

And whereas, also the said WiUiam James, Isaiah Townsend, 
and John Townsend, and James McBride, paid all the aforesaid 
consideration money, for the said lots of land to the aforesaid 

Jrantors in the following proportions, to wit : The said William 
ames paid five*eighth parts thereof; Isaiah Townsend and John 
Towtweod together paid two-eighth parts thereof; and said James 
McBride paid the one remainitig eighth pMrt of the said considera- 
tion money. 

And whereas, also, the said William James made and publisbldd 
his last will and testament on the twenty-fourth day of July, one 
thousand eight hundred and thirty-two, in due form of law, and 
afterwards and on the nineteenth day of December, one thousand 
^gfat hundred and thirty-two, departed this life without having 
revoked, or in any manner altered his said will and testament : 
And whereas, also, the said last will and testament, was on the 
eighth day of January, one thousand eight hundred and thirty- 
ttiree, proved in due form before Anthony filanchard, esquire, 
surrogate of the said county of Albany, and afterwards and on the 
sixteenth day of February in the same year, letters testamentary 
were issued in due form of law by the said surrogate, to the said 
Gideon Hawley, James Kin^ and Augustus James. 

And whereas, also, the said testator, in and by his said last will 
and testament, did, among other things, create a trust by appoint- 
ing the said Gideon Hawley, James King and Augustus James, 
bis fnistees; and gave, devised and bequeathed to them all his 
estate, both real and personal, of which he should be possessed, 
and entitled to devise and bequeath at the time of his death, and 
not therein and thereby devised and bequeathed to his wife, in 
trust, to manage and dispose of the same, and to receive the rents, 
issues and profits, proceeds, interests and income thereof, in the 
manner as in and by the said last will and testament is directed 
and expressed. 

And whereas, also, the parties to these presents of the second 
part, are entitled to hold the said lots of land and premises, and 
the rents, issues and profits thereof, in the proportions following, 
to wit : the said Gideon Hawley^. James Kins, and Augustus James, 
trustees as aforesaid, to five-eighth parts of the said lots, the said 
Isaiah Townsend and John Townsend together, two-eighth parts 
thereof, and the said James McBride to the remaining one-eighth 
part of the said lots. 
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And whereas, also, the said Moses D. Baniet has, since the date 
of the said deed, in fact, held the said lots of land, as trustee of the 
said William James, Isaiah Townsend, John Townsend, and James 
McBride, and their legal representatives. 

JVbw therefore^ these presents witn^s, that the said parties of 
the first part) for and in consideration of the sum of ten dollars of 
the monej of account of the United States of America, to them in 
hand paid, hy the said parties of the second part» at <Hr before the 
ensealing and deliyergr ot these presents, the receipt whereof is 
hereby acknowledged, hare granted, bargained, sola, remised^ re-^ 
leased and quit-claimed, and by these presents do grant, hargaint 
sell, remise, release and quit-claim, unto the said parties of the 
second part, and to their heirs, successors and assigns, forever, all 
those three certain lots, pieces or parcels of lands, situate, lying 
and beinff in the village of Syracuse, in the town of Sidina, in the 
county of Onondaga, and described as follows, to wit : Lots num* 
hers two hundred and seventeen, two hundred and eighteen, and 
two hundred and nineteen, as originally surveyed ; but now dkh 
tinguished as lots numbers one, two and three, in block number 
one hundred and one, as surveyed by John Randall, junior, toge- 
ther with all and singular the tenements, hereditaments and ap- 
purtenances thereunto belonging or in any wise appertainiogi and 
the reversion and reversions, remainder and remainders, rents, 
issues and profits thereof! And also, all the estate, right, title, 
interest, dower and right of dower, property, possession, claim and 
demand whatsoever, as well in law as inequity, of the said parties 
of the first part, of, in, or to the above described premises, and 
every part and parcel thereof, with the appurtenances : to bavb 
AJKD TO Boi<]> all and singular the above mentioned and described 
premises, together with the appurtenances in the proportions 
aforesaid, as tenants in common, that is to say : five equal undi- 
vided eighth parts thereof to the said Gideon Hawlev, James King, 
and Au^tus James, trustees as aforesaid, and their successora 
and assigns forever ; two equal undivided eighth parts thereof to 
the said Isaiah Townsend imd John Townsend, their heirs and 
assigns forever j and the remaining equal undivided eighth part 
thereof to the said James McBride, his heirs and assigns forever. 

Iv wiTNv^ .whereof, the parties to these presents of the first 
part have h^feunto set their hands and seals, the day and year 
first above w^tten. 
Sealed and delivered, > M.D.BURNET, [l.s.] 

in the presencd of ] HELEN BURNET, [i.. s.] 

D. 6. MoirisaoMvtr. 

^ The above deed was duly acknowledged by the parties who 
executed the same, and was recorded in the office of the clerk of 
the county of Onondaga, on the thirtieth day of December, in the 
year one thousand eight hundred and thirty-three* 
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Tlie guardian ad lilem of the infaDt defendaDt, Jeannette Barker, 
filed her separate answer to the aforesaid bill of complaint, on 
or abottt the 20th November, 1833, admitting and stating as 
follows: 

This defendant, now and at all times, by her before^named guar* 
disn, savinff and reserving unto herself all and all manner of be- 
nefit and advantage of exception that can or may be bad or taken 
to the many errors, uncertainties and insufficiencies in the said 
bill of complaint contained, for answer thereto, or to so much and 
sach parts thereof as she is advised it materially concerns her to 
answer, answering by her before named guardian, saith, that she 
is a stranger to all and singular the matters and tbiaes in the said 
bill of complaint contained, otherwise than that this defendant has 
heard that William James, her father, in the said bill named, was^ 
in his life time, seised of and entitled to several lands and tene- 
ments, and also possessed of a large personal estate, and also 
that the said William James, in and by his last will and testament, 
made some provision for this defendant. And this defendant, be- 
in^ an infant of tender years, submits herself to the judj^ment of 
this honorable court, and humbly prays, that whatever rights and 
interests she has to the real or perscmal estate of her said father, 
may he protected by this honorable court, and preserved for her 
benefit : without that, that there is any other or farther fact' in the 
said bill contained, material for this defendant to answer ; and she 
humUy prays to be hence dismissed, with her reasonable costs 
and diarges in this behalf sustained, &c. 

JOHN WALWORTH. 
Guardian ad Kfem, far defendant^ Jeannette Barker. 
FnAivcis Oriffik, 8oL for Ouardian. 
6xo. W. SnovG, Of Counsel for Defendant. 

City and County of JV*€io- For&, ss: John Walworth, the guar- 
dittd ad litem of the above named defendant, Jeannette Barker, 
was, on this eighteenth day of November, in the year of our 
Lord one thousand eight hundred and thirty-three, sworn by and 
before ncie, that he had read the foregoing answer to which he has 
sabscribed his name, and knows the contents thereof; and that 
the same is true of bis own knowledge, except as to the matters 
which are therein stated to be on information and belief, and as 
to those matters he believes it to be true. 

H. WALWORTH, Com. in Chancery. 



The defendant, William H. Barker, filed his separate answer to 
the aforesaid bill of complaint on or about the SOth November, 
188S, adnutting and stating as follows : 
This defendant now, and at att times, saving and reserving U^ 

himBelf tSl and di manner of benefit and advantage of exception 
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And whereas, also, the said Moses D. Barnet has, since the data 
of the said deed, in fiict, held the said lots of land, as trustee of the 
said William James, Isaiah Townsend, John Towosend, and James 
McBride, and their legal representatives. 

JVbto therefore^ these presents witn^s, that the said parties of 
the first part, for and in consideration of the sum of ten dollars of 
the monej of account of the United States of America, to them in 
hand paid, by the said parties of the second part^ at or before the 
ensealing and delirerj of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, solo, remised^ re» 
leased and qnit-claimed, and by these presents do grant, barffain, 
sell, remise, release and quit-claim, unto the said parties of the 
second part, and to their heirs, successors and assigns, forever, all 
those three certain lots, pieces or parcels of lands, situate, lying 
and beinff in the village of Syracuse, in the town of Salina, in the 
county of Onondaga, and described as follows, to wit : I^ots num- 
bers two hundred and seventeen, two hundred and eighteen, and 
two hundred and nineteen, as originally surveyed ; but now di»» 
tinguished as lots numbers one, two and three, In block number 
one hundred and one, as surveyed by John Randall, junior, toge- 
ther with all and singular the tenements, hereditaments and ap- 
purtenances thereunto belonging or in any wise appertaining} and 
the reversion and reversions, remainder and remainders, rents, 
issues and profits thereo£ And also, all the estate, r^:ht, title, 
interest, dower and right of dower, property, possession, claim and 
demand whatsoever, as well in law as m equity, of the said parties 
of the first part, c^, in, or to the above described premises, and 
every part and parcel thereof, with the appurtenances : to uaym 
jkMD TO BOLD all and singular the above mentioned and described 
premises, t(^ether with the appurtenances in the proportions 
aforesaid, as tenants in common, that is to say : five equal undi- 
vided eighth parts thereof to the said Gideon Hawlev, James King, 
and Au^tus James, trustees as aforesaid, and tneir successors 
and a»gns forever ; two equal undivided eighth parts thereof to 
the said Isaiah Townsend and John Townsend, their heirs and 
assigns forever ; and the remaining equal undivided eighth part 
thereof to the said James McBride, his heirs and assigns forever. 

lar wiTira^ whereof, the parties to these presents of the first 
part have hereunto set their hands and seals, the day and year 
first above vv^idtten 
Sealed and delivered, ) M.D.BURNET, [x..s.] 

in the presence of I HELEN BURNET* [i.. s.] 

D. G. MomsoMiQtr. 

, The above deed was duly acknowledged by the parties who 
executed the same, and was recorded in the office of the clerk of 
the county of Onondaga, on the thirtieth day of Decead>er, in the 
year one thousand eight hundred and thirty-three. 
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Tlie guardian ad litem of the infant defendant^ Jeannette Barker, 
filed her separate answer to the aforesaid bill of complaint, on 
or about the 20th November, 1833, admitting and stating as 
ibUows: 

This defendant, now and at all times, bj her before-named guar- 
diaiit savinff and reserving unto herself all and all manner of be- 
nefit and advantage of exception that can or may be bad or taken 
to the many errors, uncertainties and insufficiencies in the said 
bOl of complaint contained, for answer thereto, or to so much uul 
Mch parts thereof as she is advised it materially concerns her to 
aiiswer» answering by her before named guardian^ saitb, ttat she 
is a stranger to all and singular the matters and thinni in the said 
bill of complaint contained, otherwise than that this defendant has 
iNurd that William James, her father, in the said bill named, was^ 
in his life time, seised of and entitled to several lands and teno- 
ments, and also possessed ot a large personal estate, and also 
^t the said William James, in and by bis last will and testament, 
BMbde some provision for this defendant* And this defendant, be* 
ittff an infant of tender years, submits herself to the judjs^ent of 
this honorable court, and humbly prays, that whatever nghts aiul 
ittterssts she has to the real or personal estate of her said father, 
may he protected by this honorable court, and preserved for her 
benefit : without that, that there is any other or ferther fact in Uie 
said bill contained, oiaterial for this defendant to answer ; and she 
humUy prays to be hence dismissed, with her reasonable costa 
and charges in this behalf sustained, &c. 

JOHN WALWORTH- 
Guardian ad Kiemj for defendant^ Jeannette Barker^ 
Frahcis Oriitin, Sol. for Guardian. 
Qmo. W. Steovo, Of Counsel for Defendant. 

City and CouiUy of JfeuhYork^ ss: John Walworth, the guar- 
dittB ad litem of the above named defendant, Jeannette Barker, 
was, on this eighteenth day of November, in the year of our 
Lord one thousand eight hundred and thirty-three, sworn by and 
before me, that he had read the foregoing answer to which he has 
subscribed his name, and knows the contents thereof; and that 
the same is true of his own knowledge, except as to the matters 
which are therein stated to be on information and belief, and as 
to those matters he believes it to be true. 

H. WALWORTH, Com. in Chancery. 



The defendant, William H. Barker, filed his separate answer to 
the aforesaid bill of complaint on or about the 20th November, 
18SS, admitting and stating as follows : 
This defendant now, and at all times, saving and reservii^ to 

himself all and ail manner of benefit and advanfage of exception 
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which can or may be had or taken to any errors, uncertainties, 
insufficiencies, or other imperfections in the said bill of complaint 
contained, for a full and perfect answer thereto, or to such parts 
and so much thereof as he is advised it is material or at all neees* 
sary for him to answer, answering, admits, that William James, 
the testator in the said bill named, did at the time in that be- 
half therein stated, duly make and publish his last will and testa- 
ment in due form of law, to pass real estate in the words and 
figures, or to the effect set fortn in the said bill of complaint ; but 
for greater certainty as to the exact contents of the said will, and 
the true and proper construction thereof, this defendant begs leave 
to refer to the original or the record, or a certified copy thereof. 

And he further admits that the said testator departed this life 
at the time for that purpose stated in the said bill, without having 
revoked or in any manner altered his said will, leaving a large real 
and personal estate ; and that the said real estate is situate in dif- 
ferent parts of this state, and in the state of Illinois ; and that the 
said personal estate consists of a great many bonds and mort- 
gages, judgments, decrees and stocKs in public and private incor- 
porated companies, as well as of other personal property, of all 
which, as this defendant is informed and believes and so far ad- 
mits, a complete and perfect inventory has been made and filed, 
as is stated m that behalf in the said bill ; and that the said last 
will and testament was at the times in that behalf stated in the 
said bill, proved in due form of law, before the surrogate of the 
county of Albany, both as a will of real and personal estate ; and 
that on or about the day for that purpose specified in the said bill, 
letters testamentary were issued in one form of law, by the said 
surrogate, to the complainants, and the said Augustus James; 
and that they have severally assumed upon themselves the bur- 
then of the execution thereof, and of the trusts therein and there- 
by created. 

And this defendant further answering, admits that the said Ca- 
tharine James, the widow of the said testator, did as he is in- 
formed and believes, at or about the time in that behalf stated in 
the said bill, in pursuance of the provisions of the Revised Sta- 
tutes, bv her deed declare that she had elected to take her dower 
and right of dower in the estate of the said testator, instead of 
the provisions made for her by and under his said will, and that 
the said deed has been duly proved and recorded, as set forth in 
the said bill. 

And this defendant further admits, that doubts have arisen as 
to the true construction to be given to several important para- 
graphs and sections of the said will ; but how far the complain- 
ants are unadvised as to their duty on the subject of executing 
the provisions of the said will in the particulars in which the true 
construction thereof is not clearly manifest, he knows not, nor is 
he informed otherwise than by the said bill ; and this defendant 
further answering, admits as he is informed and believes, that the 
said Augustus James has declined becoming a party complainant 
to the said bill of complaint, for the reason in that behalf stated 



Si 

in tfae Baid bill ; and that Jeannette B. Gourlay deceased, the m- 
(er of the testator's said wife, died leaving the following children^ 
all W whom are still living ; that is to say, Catharine Gourlay, 
Robert Goarlay, John Gourlay, Marsaret Gourlay, Jeannette 
Barber Ckmrhy, Elizabeth Giourlay and William James Gourlay, 
and that the last five named of them are severally infants, under 
the age of twenty-one years. 

And this defendant doth admit, that his said wife, Jeannette 
Barker, who is one of the daughters of the said testator, was un* 
married at the time of the date, execution and publication of the 
said will, and that she afterwards, and shortly before the death of 
(he said testator, that is to say, on the fourteenth day of Novem* 
ber last past, intermarried with this defendant, and is now bis wife. 

And this defendant further saith, that the said testator died 
very suddenly and unexpectedly, and that there is every reason 
to believe, and such this defendant avers the fiu>t to be, that he 
intended to make some adequate and suitable proviMon for the 
support of his said daughter, the wife of this defendant, and that 
he was prevented from so doing by his sudden and unexpected 
death ; and that the limitation of tbe discretionary power given 
by the said testator to his trustees to make advances to such of 
his dau^ters only as should manr during the continuance of the 
trust declared in and by the said will, if such be the true con* 
stniction thereof, would in reference to the said wife of this do* 
fendant, essentially counteract and defeat the intentions of the 
aaid testator in regard to his said daughter, she having married 
this defendant with the full consent and approbation of her said 
ietther, and having always and most deservedly shared largely in 
his affections. 

Thus defendant therefore respectfully submits and insists, that 
the literal construction of the said will in regard to the power of 
the said trustees to make to his said wife advances from time to 
time, towards her support, if that be the correct construction, 
which he does not admit, ought not to be applied to her case, in- 
asmuch as such construction would defeat the intentions of the 
Mid testator in regard to his said daughter, and that the said tnuh 
tees ought to be declared to be competent, and to be directed to 
exercise their discretion in regard to making advances to her from * 
time to time in the same manner and with the like effect as if she 
had married during the continuance of the said trust 

And this defendant further answering, admits as he is informed 
and believes, that the said Au^tus James has presented to the 
complainants a demand in writing, duly approved of in writing 
by the said Catharine James, the widow or the said testator, in 
pursuance of the thirty-first and thirty-second sections of the afore- 
said will, by which the said Augustus James, as a son of the said 
testator, has required the complainants to pay to him for the pur- 
pose of purchasing real property in the city of Albany, where he 
resides, for his own accommodation and use, and with a view to 
speculatiou, the one-fourth part of the probable amount to which 
be will become entitled upon the ultimate division of the aforesaid 

8 
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trust estate, provided he shall not in the mean time bare done aDf 
act to incur a forfeiture of the whole or any part of the amotmt to 
which he would otherwise have been entitlixl, as provided for in 
and by the fortieth section of the aforesaid will* 

And this defendant further answering saith, that accerdrng to 
his best knowledge, information and bdief, diere is abundandy 
sufficient personal property belonging to the estate of the said tes- 
tator to pay oflT all the debts due from the said estate, and lega- 
cies directed to be paid in and by the said wiS; and he admits as 
he is informed and believes, that the complainants, in conjonotion 
with the said Augustus James, as such trustees, have sold several 
parcels of real estate belonging to the said trust estate, situate in 
places other than the cities of New- York, Albany, and the vilage 
of Syracuse, for fair and satisfactory prices at private sale ; and 
that a doubt has recently been suggested whether the complain- 
ants could, under the provisions of the Revised Statutes^ noake 
sale of any part of the testator^ real property, without selling 
the same at public auction, after the due publicatioii of a notioe 
of such sale, agreeably to the provisions of that part of the Re- 
vised Statutes, prescnbing the manner in which sales by order of 
surrogates shall be made. And that the complainants have asceiv 
tained that by employim other persons to perform the duties rck 
quired to be performed by the said Augustus James in the coUeo- 
tion of the rents of the said trust estate, the same could he done 
for about the sum of three per centlipon the whole amount col- 
lected ; and that an allowance of five per cent on the amount col- 
lected, is the usual rate of allowance m the city fk Albany for si- 
milar services, and that the complainants believe that the said al- 
lowance is a fair and proper compensation for their co-trustee, the 
said Augustus James, as it was m tended by the said testator, and 
that according to the construction that the complainants have 
given to the provisions of the aforesaid will, they are of the opi- 
nion that the per centage allowed to the said Augustus James 
should be considered as one means of his maintenance and sup- 
port, and was so intended by the testator. 

And this defendant further answering admits, as he is informed 
and believes, that at the time the complainants entered upon the 
duties of the trust, they and their said co-trustee procured a book 
for minutes in which they enter all their proceedings in relation to 
the trust estate, in which certain principles and rules were esta* 
blished by a majority of the said trustees, to govern the conduct of 
the said trustees, in the management of uie trust estate, and 
which are contained in the schedule marked A^ appended to the 
said bill of complaint ; and that the employment or a derk in the 
oflSce referred to in the said schedule A, for the reasons therein 
stated, is indispensably necessanr to the interests of the said es- 
tate, and that an annual salary of one thousand dcdiani would not 
be an unreasonable salary for the said services to be performed 
by such clerk. 

And this defendant further answering, admits, as he is informed 
and believes, that if the youngest grand-child living, at the date ef 
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Aft said will, and who is the son of the said Augustas James, shall 
Uva to attain the age of twenty-one years, that e^ent will not hap- 
pen until the twenty-ninth day of December, which will be in the 
year of our Lord one thousand eight hundred and fifty-two ; and 
this defendant doth respectfully admit and insist, that it was in- 
competent for the said testator to direct the accumulation of his 
estate to continue in the manner and for the period directed in and 
by his said will, and that the- provisions in that respect contained 
in his said wiU« are contrary to the existing law of the land, and 
Toid either in whole or part. And this defendant further admits 
that his said wife will be of the foil age of twenty-one years, on 
the eighteenth day of February, which will be in the year one 
thousand ei^ht hundred and thirty-five ; and he respectfully sub-^ 
mits and inwits that on the happening of that event, the lUforesaid 
trust, so far as it relates to her share m the aforesaid estate, ought 
to cease, and that she will be entitled to receive her portion or 
share thereof mider such limitations and restrictions as this court 
may deem proper to prescribe, subject to the deduction of such 
advances as may then have been previously made to her. 

And this defendant further answering, admits, as he is informed 
and believes, that much of the said testator's real estate is situated 
out of the cit^ of Albany, where the complainants and their said 
co-trustee reside, and some of it out of this state, and that at the 
time of the death of the said testator he was seised in fee simple 
of the fcdlowing pieces or parcels of land, situate in the county of 
Onondaca, to wit : lot number two of block number twenty-five, 
of the Tillare of Syracuse, and which is described as stated in said 
hUl ; and that the said testator was possessed of such leasehold 
interest as in the said bill is particularly stated, and that the said 
Augustus James now claims the said lots or whatever interest the 
said testator had in the same at the time of his death, as a donation 
from his said father, and as evidence of his right and title and claim 
to have a conveyance thereof made to him by the complainants, 
the said Augustus James has submitted to the complainants such 
letter from Uie said testator as is stated in that behalf in the said 
bill, and that the said testator in his inventory of his real estate 
of one thousand eight hundred and thirty-two, speaks of the lots 
above referred to in the terms in that behalf stated in the said bill ; 
SAd that the said Augustus James has ofiered to the complainants 
such additional testimony as is set forth in the said bill in that 
respect, and that he has since been in the undisturbed possession 
thereof, and received the rents and profits thereof to his own use. 

And this defendant further answering admits, as he is informed 
and believes, that at or about the time in that behalf stated in the 
said bill, the complainants received a communication, of which the 
sdbedule annexed to the said bill, and marked B, is a copy ; that 
at the same time they adopted certain preambles and resolutions, 
a copy whereof is appended to the said bill, and marked C ; and 
tiiat on die twenty-fourth day of July, in the year one thousand 
eight hundred and thirty-two, Howard James, who was born on 
the eij^th day of November, in the year one thousand eight bun- 
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drad and twentj-efffht, was the testator^ yoiiageat cfaildy a&d 
William Augustus James, son of Augustus James, the testalor'a 
jouDgest grand-child, at the date of the said will, was bom on the 
twenty-ninth day of December, in the year one thousand eight 
hundred and thirty-one, and that the testator's children and grand- 
children, who are now mining, and who were in beine at the date 
of the said will, were born at the respective periods for that pur- 
pose set forth in the said tnll of complamt, and are severally named 
as therein set forth. 

And this defendant further answering admits, as he is informed 
and believes, that the said testator at the time of his death, left 
tiie following heirs at law surviving him, and who became entitled 
to any property, either real or personal, left by him, and as to 
which be died intestate, to wit : his children are, William James» 
Augustus James, Henrjr James, Jeannette Barker, wife of this 
defendant, John B. James, Edward James, Catharine James, El- 
len King James and Howard James ; and his grand-children are 
Lydia James and Robert James, who are the oidy children of the 
testator's deceased son, Robert James, and Mary Ann King, who 
is Uie onlv child of his deceased dau^ter, EUen King. 

And this defendant further aoswenng, admits, as he is informed 
uid believes, that in pursuance of one of the resolutions adopted 
by the com^ainants and their aforesaid co-trustee, they have paid 
to the said William James and Henry James quarter-yearly, smce 
the death of the said testator, the proportionate part of the annuity 
bequeathed to them by the said testator, after deducting the inte- 
rest therefrom, that would accrue between the time of payment 
and the nineteenth day of December then next, when the whole 
amount of the annuity would become due. 

And that the complainants, together with their aforesaid co- 
trustee, have assumed upon themselves the burthen and responsi- 
bility of executing the said trust, and actually commencM the 
execution thereof. 

And this defendant, so far as he has any interest, right or title 
in the estate of the said testator, or in any part thereof, in right of 
his said wife, either as legatee, cestui que trust, or heir at law or 
otherwise, humbly submits the same to the decision of this honor- 
able court, and consents and prays that the said will may receive 
a judicial construction and interpretation in reference to the rights, 
duties and liabilities of the several parties interested or concerned 
therein. Without this, that there is any other or further matter 
or thing in the said bill contained, material or necessary for this 
defendant to answer, and not herein well and sufficiently answered, 
admitted or avoided, is true according to his best knowledge, in- 
formation and belief. All which iacts, matters and things, he is 
ready to aver, maintain and prove, as this honorable court may 
direct, and award, and he humUy prays to be hence dismissed with 
his reasonable costs and charges in this behalf sustained, &c. 

wm. h. barker. 

Fa AH0I8 GRiFFiif , Sol for Defdt. 

WlLMAM H. BarKKR. 

Geo. W. Stroho, Of Counsel for Hefdt. 
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Oily and C^mUff of JVV10- Fori, 9$ : On thb twelMi day of Ho- 
VMiber, one thousand ^bt hundred and thirty-three, before me, 
personally appeared, William H. Barker, the above petitioner, who 
oeinff by me duly sworn, saith, that he has read the answer to 
which his name is subscribed, and that he knows the contents 
thereof, and that the same is true of his own knowledge, except 
as to the matters therein stated to be on his information and belief^ 
and as to those matters, he believes it to be true. 

THOS. Wm- TUOKER, 
Commr. of Deeds j CUy and County o/Jfew-Torh 



The guardian ad litem of the in&nt defendants, Catharine Eliza- 
beUi James, Gertrude James and William Augustus James, filed 
their joint and several answers to the aforesaid bill of complaint, 
on or about 20th Dec. 18Sd, admitting and stating as follows: 

These defendants, saving to themselves and each of them, all 
and all manner of advantage of exception, Slc. for answer to the 
said bill of complaint, or unto so much thereof as these defendants 
are advised it is material for them, or either of them, to make an- 
swer unto ; they answering by their said guardian ad litem, seve- 
rally say; They believe that Wflliam James, in the complainants' 
bfll named, did dul^ make and execute such last will and testa- 
ment in writing, as m the complainants said bill set forth ; but for 
greater certainhr these defendants pray leave to refer to the ori- 
ginal of the saia will when produced. 

And these defendants further answering by their said guardian, 
say, they believe that the said William James, at or about the time 
for that purpose in the said bill mentioned, departed this life, with- 
out having revoked or in any manner altered his said last will and 
testament, leaving a large real and personal estate. 

And these defendants believe that the said will and testament 
was proved and letters testamentary granted thereon, to the com- 
plainants and the said Augustus James, at the time and in the man- 
ner in the said bill set forth. 

And these defendants further answering as aforesaid, say, they 
believe that Catharine James, the widow of the said testator, elect- 
ed to take her dower in the estate of her said husband, instead of 
tiie bequests in her favor contained in the said will. 

And these defendants further answering as aforesaid say, they 
believe that the said J. B. Gourlay, dec^ised, sister of the said 
Catharine James, died, leaving such children as are in the said bill 
particularly mentioned. 

And these defendants further answering as aforesaid say, thev 
believe that the testator left a widow, and such children and grand- 
chfldren, and of such ages respectively, as are for that purpose in 
the said bill stated. 

And these defendants believe that Jeannette James, one of the 
daughters of the testator, shortly before the death of her fhther, 
intermarried with William H. Barker, in the said bill named. 
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And thtti defendant in further aDswering admits, .that Jeanoette 
Barker, one of the daughters of the said testator, who was UDmar- 
ried at the date of the said will, afterwards, and shortly before the 
death of the said testator, and on the fourteenth day of November 
last past, the time mentioned in the said bill of complaint, inter- 
married with the defendant, WUliam H. Barker, and is ndw his 
wife. 

And this defendant in further answering says, that he has been 
informed and believes, and therefore admits, that the defendant, 
Augustus Jameii; has presented to the complainants a demand in 
wnting, duly approved of in writing by Catharine James, the wi- 
dow of the said testator, in pursuance of the thirty^first and thir- 
ty-second sections of the aforesaid will, b^ which the said Augus- 
tus James, as a son of the testator, required the complainants to 
pay to him for the purpose of purchasing real property in the city 
of Albany, where he resides, for his own accommodation and use, 
and with a view to speculation, the one fourth part of the proba- 
ble amount to which ne will become entitled upon the ultinmte di- 
vision of the aforesaid trust estate, as stated in the said bill of com- 
pUunt ; but this defendant knows nothing of the doubts the com- 
plainants ehtertain as to the manner in which the amount to be 
paid to the said Augustus James is to be estimated, or what amount 
they can safelv pay him, or how and when the same shall be paid, 
except from the statements contained in the said bill of complaint 
on that subject. 

And this defendant in further answering admits, that there is 
sufficient personal property belonging to the estate of the said testa- 
tor to pay off all the debts due from the said estate and the legacies 
directed to be paid in and by the said will ; and that the complain- 
ants, in conjunction with the said Augustus James, their co-trustee, 
have, in pursuance of the aforesaid power, and according to the 
construction they have given to the twenty-fifth and tw^titj-se* 
venth sections of the said last will and testament, sold several 
parcels of real estate belonging to tlie said trust estate, situate in 
places other than the cities of New^York, Albany and the village 
of Syracuse, for fair and satisfactory prices at private sale ; but 
this defendant has no knowledge, except from the allegations on 
that subject contained in the said bill of complaint, that a doubt 
has been suggested whether the said trustees could, under iba 
provisions of the Revised Statutes, make sale of any part of the 
testator's real property, without selling the same at public auction, 
after the due publication of a notice of such sale, agreeably to 
the provisions of that part of the Revised Statutes, prescribing the 
manner in which sales by order of surrogates shall be made. 

And this defendant in further answering says, that he has been 
informed and believes, and therefore admits, that the complainants 
have made an allowance to the said Augustus James, for his ser- 
vices in collecting the rents due the said estate, of five per cent* 
upon the whole amount of rents collected, and that the said com- 
plainants have ascertained that by employing other peraons te 
perform the duties required to be performed by the said Aii^pistua 



Hitnm in tbe eoUdction of the oaid rents, tlie same coutd be done 
for 9bout the tum of three per ceqt upon tbe whole amount col* 
bpl^ ; and this defendant also admits that an allowance of five 
^r cant on tbe anxHint collected is a usual rate of allowance in 
tbe titj of Albany, and that the said allowance is a fair and pro- 
per cooipensation for the said Augustus James, as it was intend- 
pd by the testator ; and that tbe per centage allowed to tbe said 
Ai^Wtus James should be considered as one mean of bis main- 
leoance and sap|KM'ty and was so intended by bis iatberi tbe tes- 
tiubor. 

And this defendant in furUier answering says, that be hais been 
infenmd and fo^liev^es, and therefore admits, that the complain^ 
Wis and their said co-trqstee, at the time they entered upon the 
duties of their trust, procured a book for minutes in which to en* 
t#r all their proceedings in relation to the trust estate^ in which 
certain principles and rules were established by a majority of tbe 
said trnsieea, to govern their conduct in tbe management of the 
tfust estate, and a copy of which are contained in the schedule 
OMfk^ A, a[^Qded to the complainants' said bill of complaint 

And this defendant in further answering admits, that he consi- 
dems the ^omlo^ment of a clerk in thoa office of the said estate ne- 
oessary to the mterests thereof; and that an annual salary of one 
IfaoMsand dollars is a reasonable sum for the services of a clerk of 
established integrity and ability, 

Aiid this defendant in further answering admits, that tbe young- 
est grandchild of the said testator living at the time of bis death 
WM the son of tbe defendant Augustus James, and that if the 
aaid ^^and«chjld shall remain living, tbe trust created as aforesaid,. 
will contjkitte until the twenty-ninth day of December, in tbe year 
one thousand eight hundred and fifty-two, the time tbe said grand- 
child wdl baire attained the age of twenty-one years ; and this de- 
fendant admits, tbat considerwle time will probably intervene be- 
tween this period and the termination of the said trust ; and so 
te as be is interested, he consents that the aecounlis of tbe said 
trustees and executors be settled from year to year during tbe 
cjwtinuance of the 6aid trust, before one of the masters of this court, 
wpiayed for in and by the said bill of complaint. 

Aiid this defendant in further answerbg admits, that much of 
tbe testator's real estate is situated out of tbe city of Albany, 
whens the complainants and tbeir co-trustee reside, and some of 
it ottt ef this state, and that it will be very difficult, if pot imprac- 
ticable, for the .complainants jn all cases perspnally to dispose of 
theeame. 

And this defendant in fortber answering also admits, that at tbe 
iime of the death of the aaid testatpr, he was seised in fee simple ^ 
of a piece or parcel of land in tbe county of Onondaga, known as/ 
kt number two of Uock number twenty-five of the vilbige of S^- 
racMe, particolarly described in the said bill of complaint, and m 
the certificete of the Surve^or-Creneral therein referred to, and al- ^ 
so ef a leasehold interest m salt manufecturing lot nlimber ten, 
end the eertherly part of salt manufecturing lot number two, ijx 
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fbe yiffage of Sfjracuse, as particularlj mentioned bk the tafif Ml 
of complaint ; and this defendant has been roformed and belieres, 
and therefore admits, that the said Augustas James now claims 
the said lots, or whaterer interest the said William James bad in 
the same at the time of his death, as a donation from bis father, 
the said Wittiam James; and that as evidence of bis rq;bt, title 
and claim to hare a conveyance thereof made to faim hy the said 
complainants, he has submitted to them a letter, written bj the 
said testator in his lifetime, as stated in the said InHI of complaiiit ; 
and this defendant also admits, that in the said testator's inventoiy 
of his real estate, in the year one thousand eight hundred and tbir- 
ty-tvi^o, he has spoken of the above described lots in the manner 
stated in the said bill of complaint, and that the said Auj^QStmr 
James has offered to the said complainants the additional evidence 
mentioned in the said bill of complaint, and that be, the said Air* 
gustus James, has since been and now is in the undisturbed pes* 
session of the said property and the rents and profits thereof. 

And this defendant m further answering says, that be has been 
informed and believes, and therefore admits, that on or about the 
nineteenth day of March, one thousand eight hundred and tbirty- 
flbree, the compTainants received a communicatioii, of wbieh the 
schedule* marked B, annexed to the said bQl of complaint, is a 
copy, and that on the same day they adopted the preamble and 
resolutions, a copy of which are appended to the sard Mil ofcoooh 
plaint marked C, upon the construction which they had given to 
the twetity-first section of the said last will and testament 

And this defendant in further answering admits, that on fiie 
twenty-fourth day of July, one thousand eight hundred and thii^ 
ty-two, the date of the testator's said last will and testament, 
Howard James, who was bom on the eighth day of November, 
one thousand eight hundred and twenty-eight, was the testator^ 
youngest child, and that William Augustus James, the son of the 
defendant, Augustus James> and the testator^ youngest grand* 
child at the date of the said will, was bom on the twenty-ninfli 
day of December, one thousand eight hundred and tbiKy-one. 

And this defendant in further answering admits, that the chil- 
dren and grand children of the said testator, WilKam Jaines, wfae 
were minors and in being at the date of the said will, were bora 
at the respective periods mentioned in the said bill of complaint, 
and that the said William James at the time of hte death left the 
following heirs at law surviving him, who became entitled to any 
property, either real or personal, left by him, and as to which he 
aied intestate, viz. bis children, this defendant, and the defend* 
ants Augustus James, Henry James, Jeannette Barker, wife of 
William H. Barker, John B. James, Edward James, Catharine 
James, Ellen King James and Howard James, and his grand- 
children, the defendants, Lvdia James and Robert James, ehS- 
dren of bis deceased son Robert James, and the defendant, Mary 
Ann King, only child of his deceased daughter Ellen King. 

And this defendant in further answering admits, that in porstt* 
aKe of one of the resolutions adopted as aforesaikl) and set out 
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ii flchedale A, appended to the said bill of complaint, the said 
traatoea and executors have, or one of them has, paid to this de- 
libndant qoarter yearly, since the death of the said testator, the 
pcoportionate jpart of the annuity of two thousand dollars, be- 
queathed to thss defendant in and by the said last will and testa- 
ment of the said testator, after deducting the interest therefromi 
that would accrue between the time of payment, and the nine* 
teenth day of December then next, the day when the said annu- 
ity would become due ; and thb defendant has been informed and 
befieves, that like payments have been made to the said Henry 
James on account of the annuity given him in and by the said last 
will and testament. 

And this defendant in further answering admits, that the said 
complainants and their said co-trusf ee the defendant, Augustus 
James, have assumed upon themselves the burthen and responsi* 
bflity of executing the trusts confided to them in and by the said 
last will and testament, and have actually commenced the execu- 
tion thereof as stated in the said bill of complaint ; but this de 
fendant is ignorant, save from the allegations on that subject con- 
tained in the comjriainants* said bill of complaint, that the sakl 
trustees and executors will have difficulty in executing the trusts 
created in and by the aforesaid last will and testament, by rea- 
son of the doubts arising upon the construction of the provisions 
of the aforesaid will referred to in the said bill of complaint, and 
also from the construction of other parts thereof, by which the 
devisees and legatees of the said testator may conceive their in- 
terests preiudicially affected or otherwise, or that they have any 
grounds or apprehension on that subject. 

And thtt defendant hereby submits all his rights and interests in 
tiie premises, either as an heir at law or legatee of the said testa- 
tor, Wflliam James, or otherwise, to the decision of this hono- 
faUe court, and he consents and nrays that such clauses and pro- 
visions of the said will of the saia testator as are of a dubious or 
ambiguous character, or of doubtful construction, may be ex- 
plained and construed by this honorable court, and that the said 
wfll may receive a judioal construction, as far as may be neces- 
siiry, and that the provisions of the said will may be carried into 
^ftet according to law and the intent and meaning of the said 
tertator; without that, that there is any other matter or thing in 
the said bill of complaint contained material or necessanr to be 
answered unto, and not herein and hereby well and sufficiently 
answered unto, confessed or avoided, traversed or denied, is true. 
Alt which matters and things this defendant is and will be ready 
te aver, maintain and prove as this honorable court shall direct 
and award ; and he humbly prays to be hence dismissed with his 
fMSonaMe costs and charges in this behalf sustained. 

(Signed,) WILLIAM JAMES. 

H. Bi.BECKBiiy Counsel for IMft. 

Josh V. L. PaoYv, Solicitor for Deft. 
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Thd gttardiafi ad litem of the itifant defendatttfl J6ha & ianiw^ 
£dward James, Catharine Jameti, Ellen Kin^ James, Howatd 
James, Rohert James and Marjr Ann King, filed the joint and 
several answer to the aforesaid bill of complaint, on bebitf tf 
the said infants, on or about the eighth day of Jaouaiy, 18M, 
stating and admitting as follows : 

These defendants, by John V. L. Pruynf their ^rdian ad litem^ 
specially appointed by this honovable court to take chaiige of their 
interests in this suit, saving and reserving to themselves, now and 
at all times hereafter, all, and all manner of benefit and advantage 
of exception that may in any wise be had or taken to the many 
errors, uncertainties and imperfections in the said complainants 
said bill of complaint contained, for answer thereuntO| or unto so 
much and such parts tliereof, as these defendants are advised is 
material or necessary for them to make answer unto, they an* 
swering by their guardian ad litem, aforesaid, say : that they ad-* 
mit that William James, late of the city of Albany, deceased, on 
the twenty-fourth day of July, in the year one thousand eight 
hundred and thirty-two, made and published his last will and tes^ 
tament in due form of law, as stated in the complainants' said bill. 
of complaint, and as therein particularly and fully set out ; but for 

freater certainty as to the contents of the said will, tliese defen- 
ants beg leave to refer to the same or to a certified copy thereof^ 
when produced. 

And these defendants, iinswering as aforesaid, admit that the 
said William James departed this life on the nineteenth day of 
December, one thousand eight hundred and thirty-two, witnout 
having revoked, or in any manner altered his said last will and 
testament leavinij; a large real and personal estate, the real estate 
being situate in different parts of this state and in the state of Il- 
linois, and his personal estate consisting, among other things, of a 
great number of bonds and mortgages, judgments, decrees and 
Stocks in public and private incorporated companies. 

And these defendants, answering as aforesaio say, that they have 
been informed and believe, and therefore admit, that the said last 
Will and testament was, on the eighth and twentieth days of Ja- 
nuary, one thousand eight hundred and thirty-three, proved in due 
form of law before Anthony Blanchard, surrogate of the county of 
Albany, both as a will of real and personal estate, and that aiier- 
wards and on the sixteenth day of February in the same year, let- 
ters testamentary issued in due form of law by the said surrogate 
to the complainants and the defendant Augustus James, the trus- 
tees and executors named in the said last will and testament, 
who have assumed upon themselves the burthen of the execution 
thereof, and of the trusts created in and by the same. 

And these defendants, answering as aforesaid say, that they 
have been informed and believe, and therefore admit, that the 
said complainants and their co-executor, the defendant Augustus 
James, have filed an inventory of the estate of the said William 
James in the office of the surrogate of the county of Albany, 
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ogneMy to the directioiis of the said last wfll and twtattieiit, and 
in «mnpliaiice with the provisionB of the Revised Statutes oC this 
stale. Bot whether the said inyetitoiy was a complete and per- 
lect inventory of the said estate, as the complainants allege in 
their said bill of complaint, or no^ these defendants are ignoraat| 
and can therefore neither admit or deny the same. 

And these defendants, answering as aforesaid say, that thegr 
have been informed and believe, and therefore admit, that CatfaA* 
rine James, the widow of the said testator did, on the twenty- 
tiMJghth day of Febmary, in the year one thousand eight hundred 
and thirty-three, by her deed declare that she had elected to take 
her dower and right of dower in the estate of the said Willian 
James deceased, instead of the provisions made for her, by and 
under the aforesaid last will and testament, and that the said deed 
of election was proved and recorded as stated in the said bill of 
complaint. 

And these defendants, in further answering as aforesaid say^ that 
they have been informed and believe, and therefore admi^ that 
doubts have arisen as to the true construction to be given to se- 
veral important paragraphs and sections of the aforesaid last will 
and testament, but whether such doubts are well founded or not, 
tiiese defendants are unable to say. But they pray that this court 
0iay rive such construction to any parts and portions of the saM 
will Uiat are of donbtful meaning, as may be consistent with the 
rules of law and equity and the intentions of the said testator^ and 
that the said will and the trusts therein and thereby created, may 
be carried into full execution by the trustees and executors therein 
named and their successors, under the direction of this honorable 
court, according to the true intent, spirit and meaning of the 
same. 

And these defendants, answering as aforesaid say, that they are 
teioriint of all the other matters and things stated in the com- 
plainants' biU of complaint, and forasmuch as they are ioiants o[ 
tender years they submit their rights and interests in the premisea 
to the judgment of this honorable court, and pray that the saoie 
mav be fuUv protected and preserved. 

AH which matters and things these defendants are ready to aver^ 
maintain and prove as this honorable court shall direct, and they 
humbly pray to be hence dismissed with their reasonable coata, 
charges and counsel fees in this behalf sustained. 

JOHN B. JAMES, 
EDWARD JAMES, 
CATHARINE JAMES, 
ELLEN KING JAMES, 
HOWARD JAMES, 
ROBERT JAMES, and 
MARY ANN KINO, 
By JOHN V. L. PRUYN, 
Their QuardiaM ad Utem and SoL t» pmnatu 
H. BjLmKfxn; Onmse/ for Defdu. 



The gwfdildi ad litem of the infimt defeDdant Anna MeBride 

JameSi filed her separate answer to the aforesaid biU of cooi- 

plaiBt on or about the 8th day of January, 1884. stating and 

admittfne as follows: 

This defendant, by William James her father and guardian ad 
litem, specially appointed by this honorable court to take charge 
of her interests in this suit, saring and reserving to herself all and 
all manner of benefit and advantage of exception that may in any 
wise be had or taken to the many errors, uncertainties and imper- 
ibetions in the complainants' said bill of complaint contained, fixr 
answer thereunto, or unto so much and such parts thereof as this 
defendant is advised is material or necessary for her to make an- 
swer unto, she answering by her said guardian ad litem, says, 
that she admits that Wilkam James, late of the city of Albany, 
deceased, on the twenty-fourth day of July, in the year one thou- 
sand eiffht hundred and thirty-two, made and published his last 
wiH and testament in due form of law as stated in the complain- 
ants' said bill of complaint, and that the said will is in the words 
and figures set out in the said bill of complaint, but for greater 
certainty as to the contents thereof, this defendant begs leave to 
refer to the same, or to a certified copy thereof when produced. 

And this defendant answering as aforesaid admits, that the said 
William James departed this life on the nineteenth day of Decern* 
ber, one thwisand eight hundred and thirty-two, without having 
revoked, or in any manner altered, his said last will and testa* 
ment, leaving a large real and personal estate, as stated in the 
aaid bill of complaint 

And this defendant in further answering as aforesaid says, that 
she has been informed and believes, and therefore admits, that an 
inventory of the estate and property, of which the said William 
James deceased died seised, has. been made and filed in the oAce 
of the surrogate of the county of Albany, by the complainants, 
and the defendant, Augustus James, the trustees and executors 
named in the said last will and testament, agreeably to the direo- 
tioQS contained in the said will, and the requirements of the Re- 
vised Statutes of this state. 

And this defendant answering as aforesaid sajs, that she ^as 
been informed and believes, and therefore admits, that the said 
last will and testament was, on the eighth and twentieth days of 
January, one thousand eight hundred and thirty-three, proved in 
due form of law, before Anthony Blanchard, surrogate of the 
county of Albany, both as a will of real and personal estate, and 
that afterwards and on the sixteenth dav of February last past, 
letters testamentary were issued in due form of law, by the said 
surrogate, to the said complainants and the defendant, Augustus 
James, who have assumed upon themselves the burthen of the 
ezecuti<Hi thereof, and of the trusts created in and by the said 
last will and testament 

And this defendant in further answering as aforesaid sa^s, that 
die has been informed and believes, and therefore admits, thut 
Catharine James, the widow of the said testator, William James, 
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dM, on the twenty-eighth day of Febniaiy, one thousand eight 
hundred and thirty-three, in pursuance of the provisions of the 
Revised Statutes, declare that she had elected to take her dower, 
and right of dower, in the estate of the said William James de- 
ceased, instead of the provisions made for her by and under the 
aforesaid last will and testament ; and that the said deed of elec- 
tion was proved and recorded, as stated and set out in the said 
bfll of complaint. 

And this defendant in further answering as aforesaid sajrs^ that 
she has been informed and believes, and therefore admits, that 
doubts have arisen as to the true construction to be given to seve- 
nd important paragraphs and sections of the aforesaid last will 
and testament, and that the complainants may be unadvised as t^ 
their duty on the subject of executing the provisions of the said 
will* in the particulars in which the true constmctioii ttiereof is 
not clearly manifest 

But this defendant humbly insists that it is the duty of tiie said 
trustees and executors of the said WiUiam James, under the thir- 
ty-sixth section of the said will, as marked and set out in the said 
bill of complaint, to set off and convey to this defendant so much 
productive real property, belonging to the estate of the said tes- 
tator, as shall fairly oe worth the sum of twenty thousand dollars, 
at such time as this honorable court shall be of opinion the said 
trustees are bound, under the provisions contained m the said wfll, 
so to do : and this defendant submits whether she was not entitled 
to have productive real property, to the value of twenty thou- 
sand dollars, set off and conveyed to her, or a trust created for 
her benefit therein, out of the estate of the said testator, William 
James, without any limitation or condition annexed thereto^ un- 
mediately on his death, or at such time as the said trustees and 
executors assumed upon themselves the exeoation of the said 
trust. But if this honorable court shall be of opinion that the said 
provision for the benefit of this defendant is to be made by a pur- 
chase of real property, out of the rents and profits which riiaU or 
may accrue out of the estate of the said William James, that then 
this defendant insists that it will be the duty of the said trustees 
to make such purchase out of the first rents and profits that may 
come to their bands for that purpose, and set off and convey tbs 
same as above stated. 

And this defendant in further answering as aforesaid insists, that 
it was the plain and obvious intention of the said testator, wlisBt 
be directed provisions to be made for specific purposes out of the 
rents and profits of his estate generally, to include not «dy tiio 
rents and profits of his real estate, but the proceeds, profits asril 
income of his personal estate ; and that, if it shall be decided that 
the aforesaid devise to this defendant is to be satisfied, fay raisiMT 
out of the rents and profits of the said testator's estate a sum sou 
ficient to purchase property to the said amount <d twenty thou- 
sand dollars, that then it will be the duty of the said trustees aad 
exocutors io apply, as well the rents and profits of the tesUiiorls 
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ff0al «0tato, as the proceeds, profito aod income of bis persomU 
eelate, to that purpose. 

And this defendant answering as aforesaid also iomts, that it 
will be the duty of the said trustees and executors, under the 
tUrtj-third section of the said will, as marked and numbered iu 
the said bill of complaint, to pay to this defendant, at the time 
and under the circumstances and conditions mentioned in said seo- 
tion, a sum not exceeding two thousand dollars, in addition to tho 
provisioDS contained for the benefit of this defendant in the tUrtjr- 
sizlh section of the said will as aforesaid* 

And thw defendant in Airtber answering as aforesaid says, that 
she is ignorant of all the other matters and things stated in the 
said bill of complaint, and bdng an infiint of tender years, she 
prays that hear rights and interests in the premises may be fuUy 
protected and preserved by this honorable court. 

All which matters and things this defendant is ready to avei^ 
iMBnt^ir and prove as this honoraMe court shall direct ; and she 
homUyprays to be bence dismissed, with her reasonable costo, 
ehar gss and cowsel fees, in this behalf sustained. 

ANNA McBRIDE JAMES, 
By her guardiaa ad litem» 
William Jamms. 

H. H. MABTizr, SoOcitor. 

€). T. Lassiho, of Counsel 



The goardiaa ad litem of the infent deiendanto, John Gourlay, 
Harguwt Gouriay, Jeannette Barber Gourlay, Elizabeth Oouiv 
lay, and WiHiam James Gourlay, filed their joint and several a»? 
swers to the aforesaid bill of comjdaint, on or about the i4th 
day of Janmary, 1834. stating and admittkiff as fcrilows: 
These defendants, by Archibald Gourlay, their father and guar- 
dian ad litem, spedaMy appointed by this honorable court to take 
charge of their interests in this suit^ saving and reserving to theoi- 
sehnes, now and at all times hereafter, all and all manner of huie* 
fit and ad vanti^ of exception that may in any wise be had or tar 
hen to the many errors, uncertainties and imperfections in tbs 
complainants' said bill of complaint contained, for answer (hene- 
nnto, er nnto so much thereor as these defendants are advised is 
material or necessary for them to make answer unto, they answer- 
ing by their said gisardian ad litem, say, that they admit that WU- 
Kioii James, late of the city of Albany, deceased, on the twenty- 
isnrth Axf of Jnly, in the year one thousand eight hundred and 
tliirty*two, made and published hn last will and testament in dnn 
form of law, as stated m the complainanta' said bill of coooplaint ; 
and tibat the said will is trnly set out in the said bill of complaint 
And these defendante answering as aforesaid admit, that the 
said William James departed this Me on the nineteenth 4ay of Oe- 
eemhsr^ one thousand eight hundred and thirty^wo^ withwLbay* 
ing revoked or in any manner altered his said last will and testa- 
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toMf, Reaving a large real and personal estate, as stated in the 
aaid Ml of complaint ; and that they hare been informed and be- 
liere, and therefore admit, that an inventory thereof has been filed 
in the office of the surrogate of the county of Albany, by Uie coi9- 
plainants, and. the delendant. Augustus James, the trustees and 
executors narned in tiie said last will and testament, asreeably to 
the ifirecfions of the said will, and the requirements of nie Revised 
Statutes of this state* 

And these defendants answering as aforesaid say, that they 
hare been informed and believe^ and therefore admit, that the 0aid 
last will and testament was, on the eighUi and twentieth days of 
January, one thousand eight hundred and thirty-three,' proved in 
due fonn of law before Anthony Blanchard surrogate oithe coun- 
ty of Albany, both as a w3I of real and personal estate ; and that 
sAerwards and on the sixteenth day of February last past, letters 
testamentary were issued in due form of law by the said surrogate 
to the said complainants, and the defendant, Augustus James^ 
who have assumed upon themselves the burthen olTthe execution 
thereof and of the trusts created in and by the said last will and 
testament 

And these defendants answering as aforesaid admit, that the 
said William James, in and by the nitb paragraph of his said last 
wfll and testament, as marked and set out in the said bill of conv- 
|ilaint, gave and bequeathed to his wife Catharine, the sum of 
three thousand dollars, to be applied by her towards the mainte- 
tiance, education and advancement of the children of her deceased 
lister, Jeannette B. Gourlav, (being these defendants and their 
Ibrotber and sister^ Robert Gourlay and Catharine Gourlay, who 
mre co-defendants in this suit,) in such proportions and at such 
times as she might deem proper. 

And these defendants answering as aforesaid say, that althou^ 
Che said testator, William James, m and hj the sixth paraj^aph of 
Us said will« declared that the devises and bequests tnerem before 
made to his said wife were intended to be, and he did thereby declare 
^lem to he, in lieu and full satisfaction of her dower in his estate ; 
and although^ as stated in the complainants' said bill of complaint, 
tte said Catharine James, the widow of the said WOliaod James, 
elected to take her dower and right of dower in the estate of the 
said William James deceased, instead of the provisions made for 
lier "by and under the aforesaid last will and testament, yet they 
aver that such election of the said Catharine James could not, m 
any manner, affect the provision made for the benefit of the^e de- 
fendants and their said l>rother and sister, in and by the aforesaid 
^ fifth jparagraph of the said last will and testament^ insisting ^that it 
was rotendea by the said William James to create a trust for the 
benefit of these defendants and the said Robert Gourlay and Cath- 
arine Gourlav, without reference to the right of dower that his 
said wife mig^t take in his real estate if she survived him, but for 
the sole and exclusive advantage of these defendants ; which po- 
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sition is fortified by the provision contained in the foarteenth par*- 
agraph of the said last will and testament in which the said tes- 
lator speaks of the said legacy of three thousand dollars^ as a lega- 
cy to his said wife for the benefit of the children of her deceased 
sister, Mrs. Gourlaj, and directs that the same shall be paid in 
such proportions and at such times as she may desire, and that in 
the eyent of her death before the whole is paid, that then so much 
as shall remain unpaid, shall be faithfully applied by bis said trus- 
tees to the purposes for which it was designed, according to their 
discretion. 

And these defendants in further answering as aforesaid, humbly 
insist that the plain and obvious intention of the said testator m 
making the said provision in the manner aforesaid, was merely to 
secure an appropriation of the amount thereof, in a judicious man- 
ner and at a proper time, knowing that his said wife, from the 
connection and relationship existing between her and the legatees 
embraced in the said legacy, would be placed in a better situation 
for that purpose, than his general trustees. 

And tnese defendants answering as aforesaid say, that notwith- 
standing the doubts that may have arisen in the minds of the com- 
iilainants, whether Jhe said bequest in the said fifth section in the 
ast will and testament has or not been lost^ by reason of the afore- 
said election of t^e said Catharine James to take her dower, in 
lieu of the provision made for her benefit in and by the said last 
will and testament, they insist that the same has not been so lost, 
but on the contrary, that it exists unimpaired and remains in full 
force and virtue ; and that it is the duty of the said complainants, 
and of the trustees and executors under the said last wiU and tes- 
tament of the said William James, to pay to the said Catharine 
James, in such proportions and at such times as she may deem 
proper, the said sum of three thousand dollars, to he applied by 
ner towards the maintenance, education and advancement of these 
defendants and the said Robert Gourlay and Catharine Gourlay ; 
and in the event of the deatli of the said Catharine James before 
the whole shall be paid, that then and in such case it will be the 
duty of the said trustees and executors, faithfully to apply so much 
as may remain unpaid, to the purposes for which tne same was 
designed in and by the said will, according to their discretion. 

And these defendants answering as aforesaid say, that they are 
iraorant of all the other matters and things mentioned in the com- 
plainants' bill of complaint, and being inlants of tender years, they 
submit their rights and interests in tne premises to this honorable 
court, and pray that the same may be, in all respects, protected 
and preserved. 

An which matters and things these defendants are ready to aver 
and prove as this court shall direct, and they humbly pray to be 



fefetite dhJniis§ed with their reasonable costs and charges about 
their defence in this behalf incurred or sustained. 

<Signed,) JOHN GOURLAY, 

MARGARET GOURLAY, 
JEANNETTE B, GOURLAY, 
ELIZABETH GOURLAY, 
WILLIAM JAMES GOURLAY, 
By ARCH'D GOURLAY, 

T%eir Guardian ai litems. 
H. H. Mabtw, Sol 
L. HoTT, of Counsel. 



The guardian ad litem of the infant defendant Lydia James, filed 
her separate answer to the aforesaid bill of complaint, on or 
about the 2dd day of January, 1834, stating and admitting as 
follows : 

This defendant, by Henry G. Wheaton, her guardian ad litem, 
specially appointed by this honorable' court to take charge of her 
interests in this suit, now and at all times hereafter, saving and 
reserving to herself all and all manner of benefit and advantage of 
eicception that may in any wise be had or taken to the many er- 
rors, uncertaibties, insuflSciencies and imperfections in the com- 
plainants' said bill of complaint contained, for answer thereunto, 
or unto so much thereof as this defendant is advised is material or 
necessary for her to answer unto, she answering by her said guar- 
dian, saith, that she has been informed and believes, and therefore 
admits it to be true, as it is stated in the complainants' bill pf 
complaint, that William James, late of the city of Albany, de- 
ceased, did on or about the time in the said bill mentioned, make 
or publish a paper purporting to be his last will and testament, kk 
writing, and that the same purports to have been executed in due 
form of law, to pass real estate, and is substantially as it is set out 
in the said bill of complaint, in its provisions, limitations, devises 
and bequests. 

And this defendant further answering as aforesaid saith, that 
she has been informed and believes, and therefore admits it to be 
true, that the said William James departed this life on or about 
the hineteenth day of December, in the vear of our Lord one thou- 
sand eight hundred and thirty-two, without having revoked or in 
any manner altered his said last will and testament, and that he 
left a large real and pejrsonal estate, and that the said real estate 
is situate in difierent parts of this state and the state of Illinois, 
and that his personal estate consists of a great many bonds and 
mortgages, judgments, decrees and stocks in public and private 
companies, and that the complainants, together with their co-ex- 
ecutor, Augustus James, have caused a complete and perfect in- 
ventory of the said personal estate of the said testator to be made 
and filed in the office of the surrogate of the city and county of 
Albany, in compliance with the provisions of the Revised Statutes. 
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And tbki defoodant farther amweriM af afbrenid mi&f Hurt 
she has been inlornied and believes^ andtherefore admata it to hi 
trae, that ibe aaid bai will and testament was, on or about the 
time mentioned in the said bill of complaint, proved in dne form 
of law, beibre Aathonr Blancbard, surrorate of the counfy of Al- 
bany, aa a will both or real and personal estate ; and that after- 
wards on or about the time in the said bQI mentioned, letters tes- 
tamentary were issued in due form of law, by the said surrogatet 
to the complainants and the said Augustus James, and that the 
complaioants, with the said Augustus James, have assumed the 
execution thereof, and of the trusts created in and by said will and 
testament. 

And this defendant further answering as aforesaid saith, that 
she admits it to be true, as it is stated in the said bill of complaint, 
that the said testator in and by his said will made such devise to 
his said wife, the said Catharine James, as is stated in said bitt^and 
that the same was made for the purpose and with the intent sta- 
ted in said bill. 

And this defendant further answering as aforesaid saith, that 
she has been itiforraed and believes, and so admits the fact to be, 
that the said Catharibe James did, on or about the twenty-eighth 
day of February, in the year one thousand eight hundred and thii^- 
ty-three^ in pursuance of the provisions of the Revised Statui^ 
I^ her deed declare, that she had elected to take her dower in the 
estate of her said deceased husband, instead of availing herself of 
the provisions contained in the said last will and testament in her 
favor, and that the said deed declaring the election of the said 
Catharine James^ was, on or about the fifteenth day of July last 
duty proved, and subsequently on the sixteenth day of the said 
month of July, duly recorded in the oflSce of the clerk of the city 
lind countv of Albany. 

And this defendant farther answering as aforesaid saith, that 
ftihe admits It may be true, as it is stated )n the said bill of com- 
plaint, that doubts have arisen as to the true constructt6n of seve- 
ral paragraphs and sections of the said last will and testament of 
the said William James, and that the complainants are at present 
unadvised as to their duty in executing the provisions of the said 
Will, and that therefore it has become proper to refer the said se- 
veral baragraphs ^nd sections of the said will to this honorable 
tourt fbr the proper and legal construction thereof. 

AAd this defendant further answering as aforesaid saitb, that she 
has been informed and believes, and so admits the fact to be, that 
Augnstus James, the Co-tmstee of the said complainants, has de- 
clined becoming party complainant to the acid bill, and that he 
has been made defendant In this Suit for the reasons assigned in 
Mid bill. ^ 

And this defendant fnr ther answering as albresaid saith, that she 
has been informed and believes, and therefore admits it to be true. 
IU3 it is Stated in the complainants* said bill of complaint, that Jean- 
nette B. Gouriay, deceased, the sister to the said te8tator^l wife, 
died, leaving teven children her surviving, and that they are nam- 
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ed 88 Miows, to wit": OatlMrioe Ooariajr, Aobett OourlaK Jolm 
Gourlaji Mamret Gourlay, Jeaonette mrber Gourlay, Euaabeth 
Gourlay and WiUiaoi James Gourlay, and that the last five oaaaad 
are infants, under the age of !twenlj-ooe years. 

And this defendant further answering as aforesaid saiih, thai the 
Ihirty^third section of the said last will and testament contains the 

Erovidons set forth in the said bill of complaint as to adYanees to 
e made by the said trustees to the daughters of the said testator 
on their marriage, and that the defendant, Jeannette Barker, one 
of the daughters of the said testator, who was unmarried at the 
date of the said will, was afterwards, and shortly before the death 
of ih6 said testator, intermarried with the defendant, William H* 
Barker, and that she is now his wife* 

And this defendant further answering as aforesaid saith, that she 
admits it to be true, as it is stated in the said bill of complainly 
that the defendant, Augustus James, has presented to the com- 
plainants a demand in writing, duly approved of in writing by the 
defendant, Catharine James, the widow of the said testator^ in 
pursuance of the thirty-first and thirty-second sections of the said 
Lst will and testament, and that the said Augustus James thereby 
requires the said complainants to pay to him, for the purpose of 
purchasing real estate in the city of Albany, where ne resides, 
for liis own accommodation and use, as well as with a view to 
speculation, the one-fourth part of the probable amount to which 
he will become entitled upon the ultinuite division of the estate of 
the said testator, as contemplated by his said laid last will and tes- 
tament, provided he shall not have done any act to incur the for- 
feiture provided for in the fortieth section of the said testator's 
last will and testament. 

And this defendant further answering as aforesaid saith, she ad- 
mits it ma^ be true that the complainants have doubts as to the 
course which they ought to pursue as such trustees of said last 
will in relation to the aforesaid claim of the said Augustus James, 
and that therefore it has become proper that the said complainants 
should take the opinion of this honorable court thereon. 

And this defendant further answering as aforesaid saith, that 
she has no knowledge or information other than what she has de- 
rived from the said bill of complaint, as to the manner in which 
the said complainants have disposed of the real estate of the said 
testator, situate in other places than in the cities of New- York, 
Albany and Syracuse, nor what prices they have obtained there- 
for, and that she cannot therefore admit or deny the allegations in 
•the complainants' bill in ttus behalf, but refers the complainants to 
IMtoof thereof. 

And Uiis defendant further answering as aforesaid saith, that 
she admits that the said last will and testament contains a provi- 
sion in relation to the employment of the said Augustus James in 
the collection of. the rents accruing on the real estate of the said 
testator in the city of Albany and elsewhere, and that the said Au- 
gustus James has, since the death of the said testator, attended U^ 
the duties of coUectiiig said rents, andthat the conplainaats have 



allowed therefor five per cent on the amoant collected by Ihoi; 
and further she admits It to he true, that the complainants have 
ascertained on inquiry that they could procure the said rents to be 
collected by the employment of other persons, at the rate of three 
per cent, or thereabouts, on the amount collected ; and she ad- 
mits that she has been informed and believes, that five per cent is 
about the usual charge for collecting rents in the cit^ of Albanv. 

And this defendant further answering as aforesaid saith, that 
she has no knowledge or information relative to the manner in 
which the said complainants, in connection with their said co-trus- 
tee, have conductea the business of the trust, nor as to what rules 
and regulations they have adopted to govern their conduct there- 
in, and that she cannot therefore admit or deny the allegations of 
the complainants* said bill in this behalf, but refers them to proof 
thereof. 

And this ddendant further answering as aforesaid saith, that 
she has been informed, and believes, and so admits the fact to be^ 
that much of the real estate of the said testator lies out of the city 
of Albany, where the said complainants and their said co-trustee 
reside, and that it will therefore be difficult for the said complain- 
ants and their said co-trustee to attend to a part of the business of 
the said trust in person. 

And this defendant further answering as aforesaid saith, that 
that she has been informed and believes, and therefore admits it 
to be true, that the said testator, at the time of his death, was seis- 
ed in fee of the several lots of land situate in the said village of Sy- 
racuse, mentioned and described in the complainants' said bill of 
complaint, and that the said Augustus James claims the said lots 
in the manner stated in the said bill ; but this defendant having no 
knowledge or information, save what she has derived from the said 
bill, as to the justice or legality of the said claim, cannot admit or 
deny the same. 

And this defendant further answering as aforesaid saith, that 
she has been informed and believes, and therefore admits it to be 
true, that the ages of the said several children and grand-children 
of the said testator, are the same, or about the same, as they are 
respectively stated to be in the said bill of complain!, and that the 
saia testator left at his death the following heirs at law him sur- 
viving, to wit: bis children, William James, Augustus James, 
Henry James, Jeannette Barker, the wife of William H. Barker, 
John B. James, Edward James, Catharine James, Ellen King 
James and Howard James ; and his grand-children, this defend- 
ant, and Robert James, only surviving children of the said testv^ 
tor's deceased son, Robert James, and Mary Ann King, only child 
of the said testator's deceased daughter, Ellen King, and that the 
said testator has directed his property to be distributed amone his 
said heirs at law in unequal proportions, and not as it would nave 
descended bv the laws of the land. 

And this defendant, by her guardian aforesaid insists, that under 

~ by virtue of the thirty-sixth section of the said last will and 
*^Bieiit, (if the said will l^hall bo held by this court to be opera;* 
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tive and valid, so far aa to deprive this defendant of the share iil 
the property of the said testator^ which she would have been en- 
titled to as one of the heirs at law of the said testator, if he had 
died intestate,) she became entitled at the death of the said testa- 
tor to have set off and conveyed to her by the trustees under said 
wfll, so much of the productive real property of the said testator 
as should, in the opmion of the said trustees, be worth twenty 
Uiousand dollars, and that it was not the intention of the said tes- 
tator that the conveyance of the said twenty thousand dollars 
worth of his real property devised to her by said thirty-sixtb sec- 
tion of said will should be postponed to the time limited for the fi- 
nal disposition of the other parts of his property; but that if the 
court snould be of opinion that this defendant was not entitled to 
have the said portion of the said testator's property devised to her 
by the said thirty-sixth section of the said will, conveyed to her 
on the death of the said testator, then, and in that case, this de- 
fendant, by her guardian aforesaid, insists that she will be entitled 
'to have the said property conveyed to her as aforesaid, whenever 
'she shall attain the age of twenty-one years. But that in the 
event that this court shall be of opinion this defendant will not, 
under the said thirty-sixtb section of the said will, be entitled to 
the conveyance from the said trustees of the said twenty thousand 
dollars worth of the real property of the said testator, until the 
expiration of the said trust, then, and in that case, this defendant, 
by guardian aforesaid, insists that as she will, in the language of 
the forty-first section of the said will, be entitled to a share in the 
ultimate disposition of the estate of the said testator, she will also 
be entitled under the said forty-first section of the said will, to come 
in for a share of the residue of the said testator's property, dis- 
posed of by the said last mentioned section of said will. And the 
said defendant, by her guardian aforesaid, further insists, that 
she will be entitled to the conveyance of the property devised to 
her in the said thirty-sixth section of the said will, in fee, and not 
in the manner designated in the forty-fourth section of the said 
will. 

And this defendant further answering as aforesaid saith, that 
she IS ignorant of the other matters and things mentioned and 
stated in the said bill of complaint, and forasmuch as she is an in- 
fant of twelve years, she prays that her interest in the said seve- 
ral matters may be protected by this honorable court, and that 
such a construction be given to the said will, provided the same 
shall be held valid and effectual to pass the estate of the said tes- 
tator in the manner therein designated, as shall consist with the 
due preservation and protection of all her rights in the said seve- 
ral matters in controversy, or which may be brought in question 
in this suit. 

All which matters and things, this defendant is ready to aver, 
nuuntain and prove, as this honorable court shall direct, and here- 
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bf ptmfB to be hence dismiflBed widi ber rrasooaUe costa and 
CMrgee in her defence in this behalf sostained. 

H. G. WHEATON, 
Onardian ad Stem m verwon. 
SAML. S. LUSH, 

€f ConnseL 



The defendant, Angustns James, filed his separate answer to the 
aforesaid bill of eomplaiDty on or about the 10th of March, 16S4, 
admitling aiMl stating as follows : 

This defendant, saving and reserving to himself aU benefit and 
advantage of exception to the errors, uncertainties and imperfeo- 
tions in the complainants' bQl of cooiplaiot contained, for answer 
thereunto, or unto such parts thereofas he is advised it is material 
or necessary for him to make answer unto^ answereth and saitb^ 
that he adooits that William James, late of the city of Albany, de- 
ceased, who was the father of the defendant, did, at or about the 
time for that purpose mentioned in the bill, make and publish his 
las) win and testament, in manner and form as in the said bill is 
stated and set forth, and that the same was attested in due form 
<^ law to pass ttiereby real estate ; but for greater certainty, this 
defendant prays leave to refer to the said wm when the same shall 
be produced before tibis honorable court. And this defendant fur- 
ther admita, that the said WilUam James departed this life on the 
19th day of December, 18S2, without having revoked or in any 
manner altered bis last will and testament, leaving a lar^e real 
and personal estate ; the real estate being situate in the different 
parts of this state, and in the state of Illinois, and his personal es- 
tate consistiof of bonds and mortgages, judgments, decrees and 
atocks in pobUc and private incorporated companies; and that the 
complainants, in conjunction with this defendant, as the executors 
of the said last will and testament, have made a complete and per- 
fect inventory of the same, and filed said inventory in the olfice of 
ibe surrogate of the county of Albany^ where the said testator 
Uved for many years prior to his decease, and died, as those seve- 
ral matters are statea and set forth in the said hill of complaint* 
And this defendant further admits, that the said last will and tes- 
tament was duly proved before the said surrogate, at the time for 
that purpose mentioned, both as a will «if real and personal estate, 
and tnat letters testamentary were issued in due lorm of law by 
the said surrogate, to the complainants and this defendant, who 
assumed upon themselves the burthen of the execution thereof^ and 
of the trusts created in and by the said last will and testament. 
This defendant further admits, that Catharine James, the widow 
of the said testator, did elect to take her dower in the estate of 
the said William James, in preference to the provisions made for 
her in and by the said last will and testament of the said William 
James, and that she duly declared such election by deed, as stat- 
ed in the said bill, and that such deed has been duly proved and 
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w e or de d ; bat ttm defendant, for greater certaintj, refers to tbe 
said deed, when the same shall be produced before this honoraUe 
€0«rt» 

And this defendant farther answering says, that he fully admits. 
that doe notice of the said election, so made by the said Catbaf^ 
line James, was immediately thereafter giyen to this defendant 
and his co-trostees, the said complainants ; and that they at once 
recognized and admitted, and have ever since recognized the right 
of tlw said Oatharine James to receiTe her dower of ail the real 
estate of which the said William James died seised of an estate 
«f inheritance, and immediately after the execution of the said 
deed of election, this defendant, and his said co-trosiees, com- 
menced payiog to the said Catharine James, and from that time 
to the present time have continued to pay her divers sums of mo* 
ney on account of her said dower, nearly if not quite equal to 
oee-third of the annual income of the said real estate, but it ie 
eidy witluD two months past that any questioa or difficulty has 
arisen respecting the lands which would be subject to her dower, 
and the payments assumed were therefore made to her generally 
en account of her dower in and to the whole real estate of the said 
William James of which she was dowable. And this defendant 
also admits^ that the proceedings mentioned in the said bill have 
been bad for a partition of the real estate of the said William 
James wUch was devised to the said Catharine James, in lieu of 
her dower, and that a sale thereof has been directed, and proceeds 
of each sale distributed to the heirs at law of the said William 
James, and a portion therer^, equal to the dower interest of the 
said Catharine m the said premfaes, has been allowed and paid to 
li<w; under the directions or this honorable court, as set forth in the 
said bilL And this defendant also admits, that since tiie election 
made as aforesaid by the said Catharine James, she has released 
her dower to various parts and parcels of land sold and conveyed 
by this defendant and nis said co-trustees, under the power vested 
In them by the said will ; which releases have been given in con- 
^deration of the aforesaid recognition of her dower right, and of 
the understanding and agreement between her and the said trus- 
tees that they were to provide for the payment of her dower ; 
-and that the said Catharine James received no other consideration 
whatever for the said release. 

And this defendant further answering admits, that there were 
debts existine against the said William James, at the time of his 
death, exceeding in amount the value of the household furniture 
and utensils, including plate, fixtures and other ornamental arti- 
ckw, and the horses, harness, carriages, sleighs and library, which, 
by the third clause in the said ivill, were tequeathed to the said 
Cktharine James, partly in lieu of her dower ; and that doubts 
have arisen whether, in consequence of the refusal of the said 
CUithariBe to receive the same, the said property is to be applied 
to ibe payment ef the said debts, or to be distributed to the wi- 
dow and next of kin of the said William James. And this do- 
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fendant unites with his said co-trustees in requesChig the determi'' 
nation and directions of this court on the subject. 

And this defendant further answering admits, that the said Wfl-* 
Kam James died seised of a large real estate, as stated in the said 
billy and particularly that he had the interest in the said bill ape* 
cified, in the several lands and parcels of land therein particular^ 
Ij specified, and that the facts in relation to the said parts and 
parcels of land are correctly set forth and stated in the said bill* 
And this defendant concurs in submitting to this court the deter- 
mination of the right of the said Catharine James to dower in the 
said several parts and parcels of land, and unites in tho prayer of 
the said bill, for the proceedings therein mentioned, to ascertain 
the extent of the claim of dower, and to provide for the satis&c^ 
tioD and payment thereof. 

This defendant further admits, that doubts have arisen as to the 
construction of many important paragraphs and sections of the 
said last will and testament, and that it is expedient and necessa* 
ry that the executors and trustees should ask the advice and sane* 
tion of this honorable court 

And this defendant further admits, that be declined becoming 
a party to the said bill, for the obvious reasons stated in the same* 

This defendant further answering saith, that in relation to the 
doubts expressed by the said complainants, as to the true con- 
struction of the 5th, 6th and 14th sections of the said last will and 
testament, ^this defendant respectfully submits that the devise to 
the widow of the sum of 93,000, for the benefit of the children of 
her deceased sister, Jeannette B. Goorlay, is not and can not be 
affected by the election of the testator's widow to take her dow* 
er in the estate of the said testator, instead of the provisions made 
for her benefit, in and by the said last will and testament, inasmucb 
as she takes the said bequest of $3,000 in the capacity of trustee 
for the children of her said sister, and not as a provision for her- 
self in lieu of dower. And this defendant is wUting and desirous 
that the said bequest should be supported and carried into effect. 
And as to the doubts stated in said oill, in relation to the powers 
and duties of the trustees under the SSd section of the said will, 
this defendant further answering saith, that he has been advised 
and humbly submits that the question whether the trustees, under 
and in pursuance of the discretion given to them in that section, 
will be justified in making any advance whatever, to any or either 
of the daughters of the said testator, must depend upon the vali- 
dity of those provisions in the said will contained, and to which 
this defendant will hereafter more particularly advert, by which 
the final division of the said testator's estate is postponed until the 
youngest of his children or grand-children, living at the time of his 
death, shall have attained the age of 21 years, and by which an 
accumulation of the surplus rents and profits of the said estate 
during the continuance of the trust, is in substance directed, and 
if it shall be finally decided that the provisfons aforesaid are whcdlj^ 
or in part, contrary to law and void, this defendant humbly insists 
that the said SSd section, and the powers thereby given, will als6 
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Imteottie wfaolljy or io part, inoperative and void ; but if the trusts 
of the said will, both in regard to the duration of the estate of the 
tfostees and the accumulation by them of the rents and profits 
shall be finallj adjudged to be valid, this defendant is willing and 
d^rous that an annual aUowaoce of the sum of 92,000 should be 
made to his sister, Jeannette Barker, during the continuance of 
the trust, notwithstanding her msTriage in the life time of the tes- 
tator ; and he is advised and humbly insists that the making of 
such allowance will be a fit and proper exercise of the discretion 
grren to the trustees by the 3Sd section aforesaid, and will be in 
conformity to the true intentions of the testator; as therein ex- 
pressed ; but whether the trustees wfll, in any event, be justified 
m advancing to the said Jeannette an additional sum, in gross not 
exceeding ^,000, this defendant has serious doubts, which, under 
the advice of his counsel, he submits to the determination of this 
lionorable court. 

And this defendant further answering admits, that he has pre- 
sented to the complainants a demand in writing, duly approved of 
in writing by his mother, the widow of the said testator, in pur«> 
soance of the 3 1st and 32d sections of the said will, by which this 
defendant has required his co-trustees, the said complainants, to 
advance to him, for the reasons and purposes in the said bill of 
complaint mentioned, one-fourth part of the probable amount to 
which this defendant will be entitled on the division of the estate 
of the said testator ; but this defendant denies, that by the terms 
or according to the intentions of the said demand in writing, he 
has admitted, that by any act to be done by him, he can incur a 
forfeiture, in whole or in part, of that proportion of the estate of 
the said testator, to which, under the provisions of the said will, 
this defendant is or will be entitled. 

And this defendant humbly submits and insists, that according 
to a just and reasonable interpretation of the 31st and 32d sec- 
tions of the said will, the complainants will be fully justified in 
complying with the demand in writing made by this defendant, by 
advancing to him one-fourth of that share or portion of the testa- 
tor's estate, which by the 37th section of the said will, is direct- 
ed to be allotted, distributed and conveyed to this defendant, and 
the said complainants are not restricted in making such advance 
to one-fourth of the life estate or interest, which is alleged in the 
said bill of complaint, to be the whole extent of the interest which 
this defendant, according to the direction of the said will on the 
division of the testator's estate, will be entitled to receive. 

And this defendant further insists, that by a narrow and literal 
construction of the powers of the trustees under the sections 
aforesaid, the manifest intentions of the testator in favor of the 
devisees to whom advances are thereby authorized to be made, 
would be frustrated, inasmuch as the advances, which such nar- 
row construction would alone permit to be made, would be whol- 
ly inadequate for those purposes of investment or speculation 
which the testator contemplated and designed. 

And this defendant further answering says, that he has concur- 
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nd with the eooiplaiuaats m the cooBtroction they ha^e givwi 1m 
the 25th and 27tb sections of the said will, and m the sales of real 
estate, which, as stated in the said bill, hare been made in pnniH 
ance of the power thereby given, and that this defendant also 
unites with the said complainants in requesting the instructions of 
this honorable court, as to the proper mode of conducting sudb 
sales in future, and humbly submits that the sales already mads^ 
ought to be ratified and confirmed. 

This defendant further answering saith, that in and by tiie 8M 
section of the said will, the said testator declares that it is tm 
wiidi that his son Augustus (this defendant) should be charged 
with and take upon himself the collection of aH rents aecruiBg ix> 
the trust estate, as well elsewhere, as in the city of Albany, and 
that be shall continue to perform this duty so long as, in the opi* 
nimi of his other trustees, he should execute the same propeny* 
And for the performance of that service, the said testator aQtho* 
rized this defendant annually to retain to his own use, such rea- 
sonable per centaee upon the amount collected, by way of coa»- 
mission, as the otner trustees should deem it proper to allow* 

And this defendant admits, that the complainants, his contra** 
tees, have agreed to allow to him a commission of five per cent 
for the collection of the rents aforesaid, as is stated in the said 
bill ; but this defendant by no means admits, that such commis- 
sion ought, under the circumstances, to be deemed a full and ade- 
quate compensation, or that it will amount annually to such a sum 
as the testator intended the defendant should receive. On the 
contrary, this defendant humUy submits, that it was the evident 
intention of the testator in directing that the defendant should be 
appointed agent for the collection of the rents, and should be al- 
lowed a commission as such, to secure a certain and suitable main* 
tenance for this defendant and his growing family, no other fund 
being provided or property set apart for that purpose by the pro- 
visions of his will, and the testator well knowing tiiat tins defend- 
ant would have no other certain and adequate means of support. 
And this defendant avers, that it is absolutely impossible, consis- 
tent with his interest as a trustee under the said will, and parti- 
cularly in reference to his duties in the collection of rents in the 
city of Albany, to attend personally to the collection of thoee 
rents which arise on property in Syracuse and elsewhere, out of 
the city of Albany, and that he is therefore obliged to empkf 
agents for the collection of the same, at a heavy expense and up- 
on his individual responsibility for their integrity and fidelity, and 
that it must have been known to the said Wiliiam James that the 
said rents could be collected in no other way. And this defend^ 
ant therefore insists, that if the trusts of the said will shall be con- 
firmed so as to require the continuance of the services of this de- 
fendant as agent, the per centage of the commission should be so 
raised, so as to yield a certain annual income, sufficient for the 
reasonable maintenance of this defendant and his family, due re- 
gard being had to this defendant's situation in life, the circumstan- 
ces of his family, the magnitude of the testator's estate, and (he 
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{tfOTiaioBS made by the will for Uie support of his other children. 
Aad that upon these principles, it ought to be referred to one of 
tke masters of this courts to inquire and report what compensa- 
tion, by way of commissions, ought to be allowed to this defend* 
ant, this defendant averring and undertaking to prove, on such t^ 
fereDce, that the present commission of five per cent is inadequate, 
and that a commission of seven per cent will not exceed a fair 
and reasonable allowance. 

And this defendant further answering admits, tiiat the co-trus* 
tees and himself, when they entered on the duties of their trust, 
procured a book for minutes, for the purpose of entering therein 
all their proceedings in relation to the said estate, and that the 
seiiedule marked A. appended to the said bill, contains a true copy 
from the said book, of the principles and rules established by a 
OMjority of the trustees for their government in the management 
of the trust estate, but how far (hose principles and rules ought 
to be approved and confirmed, this defendant submits to the de- 
termination of this court, reserving to himself the right of mddng 
SQch objections thereto, and of asking such alterations therein, on 
the bearing of this cause or on any reference thereof, as his coun- 
ael, with a view to his interest and the proper construction or ex^^ 
eeation of the will, shall then advise. 

And this defendant further saj^s, thint he concurs with the com- 
plainants, his co*tnistees, in the opinion, that so long as the trust 
estate and the management thereof shall remain in the trustees, 
the services of a clerk, as stated in the said bill, are indispensa* 
Ue, and that the annual sum of 91,000 does not exceed the rea* 
sonaUe salary, which a clerk of competent abilities and integrity 
ovght to receive. 

And this defendant further answering says, that in respect to 
the doubts stated in the said bill as to the true construction of the 
17th section of said will, this defendant is advised, and humbly 
submits that such doubts cannot be settled, nor the true meaning 
or legal eflfect of that important section be determined, without 
considering the same in connection with various other provisions 
' of the said will, and more especially those contained in (he S7th, 
S8th, S9th, 40th, 4!st and 44tn sections or clauses thereof, as the 
same are numbered in the copy set forth in the said bill. And this 
defendant is advised that when the malerial provisions of the will 
are thus connected and considered, there are numerous doubts and 
difficulties in addition to those stated in the said bill, and in regard 
both to their construction and validity, which it is proper and ne- 
oessary should be submitted to the determination or this honorable 
court ; and particularly this defendant is advised, that it is ex- 
tremely doubtful whether the final division of the testator's estate 
can be postponed in consistency with the rules prescribed by the 
Revised Statutes, until the youngest child or grand-child of the 
testator, living at the date of his will (whatever construction may 
be given to these words,) shall attain the age of 21 years, or wtie- 
ther such division ought to be made at once, or in succession to 
each devisee, who has attained, or hereafter shall attain the age 
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for the accumulation and investment of the rents and profits^ (after 
deducting annual charges and annuities,) be not wholly TOid, or 
whether the same, if valid at all, must not be restricted as to each 
share to the minority of the person entitled to such share, and 
whether for that purpose an immediate distribution and allotment 
of the estate into distinct shares must not be made, and if the di- 
rection for the accumulation be whoHy void, in what manner and 
to whom the rents and profits are to be distributed and paid during 
the continuance of the trust ; and further, that it is more espe- 
cially doubtflil whether the discretionary power given by the 
40th section of the said will to the trustees, authorized to make 
partition of the estate, to declare a forfeiture in whole or in part 
of the shares of any one or more of the devisees, and to jdigB 
exclusively of the facts rendering such forfeiture proper, be not 
contrary to law or inconsistent with other provisions of the will ; 
which power declaring such forfeiture is utterly repugnant to the 
judgment and feelings of this defendant, as calculated to excite 
jealousies and ill wUl between the children of the said William 
James, and is liable to great abuse, and which this defendant hopes 
this honorable court will pronounce of such^evil tendency, as to 
be utterly void ; or if valid, whether all the devisees, mcluding 
this defendant, are to be considered as subject to the exercise m 
such power, and whether the validity of such power will not, by 
necessary consequence, avoid the previous direction of the wOl, 
as to the accumulation of rents and profits, and whether the devise 
of the remaining three and a half parts of the testator's estate 
contained in the 41st section of the said will, and tli%4>ower of 
appointing the same thereby given to the trustees, and the wife of 
the testator, be not absolutely void, so that the said testator as to 
the said three and a half shares, has died intestate ; or whether, 
if the same be valid, the said power of appointment ought not to 
be exercised immediately or the said sliares to be distributed under 
the direction of this court. And whether all the descendants of 
the testator, or other legatees mentioned in the will be the proper 
oUects of such power, and capable of taking by its execution, or "* 
wnether the power must be confined in such execution to the de- 
scendants named in the 37 th and 39th sections of the said wilt, to 
whom the other portions of the estate are to be allotted and con- 
veyed. And this defendant further says, that whilst as a trustee 
having consented to act under the said will, he submits these, and 
all other questions as to the construction and validity of the pro- 
visions of the will, to the determination of this court, be reserves 
to himself the right, both as a devisee and an heir at law, of in- 
sisting by his counsel, on the hearing of the cause, that such con- 
struction thereof shall be adopted as he shall be advised will best 
tend to effectuate the intentions of the testator, so far as those 
intentions are consistent with the rules of law. 

And this defendant further answering, concurs with his co- 
trustees in praying that so Ions as the estate of the said trustees 
shall continue, the accounts of the trustees, and of all other persons 
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interested in the trust, may be annoallj and finally settled in tbe 
mode suggested and set forth in the said bill, or by such other 
proceeding as this court may direct ; and he also concurs with 
them in requesting, for the reasons and purposes set forth in the 
Ully the judicial construction of this honorable court, of the 25th 
section of the said will, and suitable. directions as to the mode of 
executing the trust in the sale of lands by an agent or attorney, if 
such mode be authorized or permitted. 

This defendant further answering says, that the testator in his 
life time, and shortly before his death, gave to this defendant the 
lot No. 2^ in block No. 25, in the village of Syracuse,* as particu- 
larly described in the said bill, and also the lots known and distin* 
ffuished as salt manufacturing lots, Nos. 10, and north half of lot 
No. £, in said village, in which said two last mentioned parcels the 
said testator had a leasehold interest, as stated in the bill 4 that 
the said donation was positive and unconditional, and is susceptible 
of the proofs in writing, for that purpose set forth in the bill. And 
this defendant humbly insists that the other trustees are bound to 
execute a deed for the same, conveying to this defendant the right, 
title and interest of the said trustees, of and in the three several 
lots and parcels of land, and prays that this honorable court wQl 
order such conveyance to be executed and delivered to him upon 
•the facts set forth in the bill, as upon such satisfactory proof of 
those facts as the court may direct, to be taken before a master or 
otherwise, or this defendant may be allowed to produce on the 
hearing of this cause. 

And this defendant further answering, admits that in and by the 
Slst section of the said will, the said testator intimates that it is 
his wish, and he accordingly directs that his son, (Augustus, this 
defendant,) should succeed nim as a partner with Moses De Witt 
Burnett, of the village of Syracuse, in his lease of the salt works 
and flouring mills in that villaee, and that he should attend parti- 
oulariy to the business of the firm, as an active partner, in the city 
of Albany, in the manner then done by him, (this defendant,) and 
the said testator ; that so long as he, this defendant, did this, he 
should be entitled to receive to his own use, the whole share of 
the profits of the partnership, to which the testator was then en- 
titled, he (this deiendant,) paying the proportion of the rent that 
might accrue upon tbe said lease, which by the agreement between 
the said Burnett, Isaiah Townsend, John Townsend and the tes- 
tator, the said testator was himself bound to pay. 

And this defendant admits that the complainants received the 
communication, and thereupon passed the resolution, which in and 
by the said bill, and the schedules thereunto attached, are stated 
and contained ; but this defendant has never executed the receipt 
contemplated by the said resolution, and the said complainants 
have piMtponed executing the same, until the determination of this 
honorable court should te had upon the subject. 

This defendant further answering saith, that it was the plain and 
manifest intention of the said testator, that this defendant should 
succeed him fully in all his rights and interests in the said co- 
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partnership, which intention ocnild not be carried into eflect, if the 
capital employed in conducting the businesB of the said GO*partneiw 
ship should be withdrawn. And this defendant humbly insiBts 
that the capital vested in the said co-partnersbtp, passed by ne- 
cessary implication to this defendant, and that he can in no event 
be liable to refund or be charged with the same. And this defisii* 
dant prays that his right thereto may be confirmed by the decree 
of this honorable court.* 

And this defendant claims that he was an original partner in the 
said firm of Moses D. Burnett & Co.; that his interest therein was 
represented by the name of his fether, the said William James^ 
and that the said 21st section of the said will was but in fact bot 
declaratory of his rights and interests as such partner, and that to 
enforce the said claim, this defendant has filed his bill in tbia h<^ 
noraUe court against the said complainants, in which suit ho 
humbly submits all questions arising out of the said Slst seetiOQ 
wiU be determined. 

This defendant further answering saith, that by the S6th sectioii 
of the said will, whereby the said trustees are directed, out of the 
rents, issues and profits of the testator's estate, to purchase pro»- 
ductive real estate to the amount of 950,000, for the benefit of soch 
of the children of this defendant and his present wife, as they or 
tiie survivor of them shall direct, it is the duty of the said tmstees 
to proceed forthwith and raise the said sum of #50,000, out of the 
rents of the testator's real estate, and the income and profits of his 
personal estate, as it is altogether uncertain hoW soon the trusts 
created by the said will may terminate, and to invest such sum in 
the purchase of productive real estate, according to the direction 
of the said testator. And this defendant admits that the saine 
construction ought to be adopted and directions given as to the 
provisions contained in the said 36th section, in favor of the testa* 
tor's grand-daughters, Anna McBride James and Lydia James. 

And this defendant further answering, in conclusion, umtes in 
the opinion, that the complainants and himself, as trustees and 
executors, cannot proceed to the execution of the trusts of the 
testator's said will, or fully to administer his efiects with safety to 
themselves, otherwise than under the directions and sanction of 
this honorable court. 

(Copy.) AUGUSTUS JAMES. 

B. RoBiNSOir, Solr* 

J. DusB, Of CourueL 

City of Albany^ ss : On this eighth day of March, 18S4, before 
me came Augustus James, above^ named, who being by me duly 
sworn, did depose and say, that he has read the above answer 
subscribed by him, and knows the contents thereof, and that the 
same are true of his own knowledge, except the matters thereio 
stated to be on bis information or belief, ana that as to those roat«- 
ters, he believed the same to be true. 

(Signed.) 

JOHN V. L. PRUYN, 

Exr. in Chancery. 
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The defendaDtf Catbarioe James, widow, filed ber separate answer 
to tbe aforesaid bill of complaint, on or about 35th April, 1834, 
admitting and stating as follows : 

This defendant, now and at all times saving to herself all ex* 
ceptions that maj properly be made to any defects in the said bill 
of complaint, for answer thereto, or to so much thereof as she is 
advised it is material for her to answer, she answering says, that 
she admits that William James, late of the city of Albany, made 
his last will and testament, a correct copy of which she believes is 
set forth in the said bill of complaint ; that the said William James 
died at the time stated in the said bill ; and that the said last will 
and testament has been duly proved and recorded, as stated by 
tbe complainants in their said bill, and that they, with their co« 
executor, have filed an inventory of the personal estate of the said 
William James, and have taken upon them the execution of the 
said Will as by them stated in the said bill. And this defendant 
admits that she is the widow of the said William James, and that 
he died, leaving the children and grand-children named in the said 
billy and that their afi;es are therein correctly given ; and this de- 
fendant also admits that she has elected to take her dower in the 
estate of the said William James, deceased, instead of tbe provisions 
in the said will made, in lieu of tier dower ; and that such, her 
election, has been manifested by deed, as related in the said bill ; 
of which election, due notice was given to the said complainants 
and tlieir co-trustee at the date of the said dced« declaring her 
election, who have recognized the claim and right of this defendant 
to receive her dower or all the real estate of which the said Wil- 
fiam James died seised, of an estate of inheritance, without the 
particular lots and tracts subject to her dower being ascertained ; 
and immediately upon the execution of the said deed of election, 
the said complainants and their co-trustee commenced paying to 
this defendant, and from that time to the present, have made pay- 
ments from time to time to this defendant, on account of her said 
dower, nearly, if not quite equal to the annual income of one-third 
of tbe said real estate ; and it is only within a few months plst 
that this defendant has supposed there would be any difficulty re- 
specting the extent of her said dower, and what lands would be 
subject thereto, and therefore she received the sums which haVe 
been paid to her by the said trustees, as p^^ments on account of 
her dower generally, in and upoi2 the whole real estate of the said 
William James, of which she was dowable ; and this defendant 
further says, that since making her said election, a bill has been 
filed in tbis honorable court by William James, one of the heirs at 
law of the said William James deceased, for a partition of the 
mansion house, and appurtenances, which was devised in the said 
will to (bis defendant, m lieu of her dower, and such proceedings 
were bad thereon as are stated in the said bill, and the sum therem 
mentioned was paid to this defendant as the then value of her 
dower estate in tue said premises; and this defendant has executed 
releases of her claim of dower, since making her said election, in 
and to divers tracts of land, which have been sold by the said 
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truftlees ; and that such releases were executed by her sdely up 
consequeDce of .her understanding and belief that her right to 
dower generally in the real estate of the said William James, of 
which she was dowable, was recognized and admitted by the said 
trustees, and that by the payments which were made to her on 
account of her dower by the said trustees as stated in the said biU» 
she had in effect entered upon and was enioying her dower interest 
in all the real estate of the said William James deceased, of which 
she was dowable ; and this defendant avers and will insist that the 
said trustees had the same understanding of the effect and intention 
of making the aforesaid payments to her on account of her dower^ 
and that she received no considerations whatever, other than the 
said payments, for executing the said releases of dower* 

And this defendant further answering says, that she admits if 
to be true as stated In the said bill of complaint, that the said Wil- 
liam James died, leaving a large real and personal estate, the real 
estate being situated in different parts of this state^ and in the 
state of Illinois ; and this defendant claims her dower in and to 
the whole of the said real estate, according to its value at the 
time of the death of her said husband; and Is desirous that her 
rights in this respect may be determined by this honorable courts 
and that it may ne declared by the decree of this honorable court 
to what lands her said claim of dower extends ; that the value of 
the said lands at the death of her husband may be ascertained un- 
der tlie directions of this honorable court, and that upon the sum 
being ascertained, she may elect whether to have an annuity set- 
tled upon her during her life, which shall be equal to the interest 
upon one-third of the value of the said real estate, and to be se- 
cured by the appropriation of permanent securities belonging to 
the said trustees, or which they may acquire, and to be kept dis- 
tinct from other securities belonging to the said trustees; or 
whether to receive a gross sum in money and pernuinent securi- 
ties equal to the present value of such an annuity. 

And this defendant further answering admits, that her said hush 
band, during his life time, and during the coverture between him 
and this defendant, paid the consideration money for the purchase 
of sundry lots in the city of Albany, and obtained certificates 
thereof, as stated in the said bill of complaint, and that the may- 
or, aldermen and commonalty of the citv of Albany have ex- 
ecuted conveyances of the said lots to the said trustees, as is 
also stated in the said bill ; and that the said William James, in 
his life time, erected buildings, and made other permanent im- 
provements upon some of the said lots, and this defendant pre- 
sumes that an accurate description of the said lots is contained in 
the said bill, and in the schedule H, thereto subjoined ; but for 
greater certainty as to the said lots, and as to such of them as 
have been improved b^ the said William James, and as to which 
of them the said William James paid the whole consideration for 
the purchase, and as to which the said trustees have paid any part 
of the said consideration, this defendant being wholly ignorant of 
the said particulars, refers to the deeds of conveyance and other 
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instruments, and to the books of account of the ' said William 
James, in the possession of the said trustees, and to the proofs 
that may be taken in this cause. 

And this defendant further answering says, that she is advised, 
and humbly insists, that bj the purchase of the certificates of the 
said lots of land in the city of Albany, and by the payment of the 
purchase money therefor, the said William James became, and 
was seised of an estate of inheritance in the said lands during the 
marriage between him and this defendant, and was so seised at 
the time of bis death, and that this defendant is entitled to her 
dower in the said premises, as the widow of the said William 
James. 

And this defendant further answering says, that she admits that 
the said William James was seised during his marriaee with this 
defendant, in fee simple, of five equal undivided eighth parts of 
a large and valuable real estate in the village of Syracuse, as sta* 
ted in the said bill, and that the said William James and this de- 
fendant, together with Isaiah Townsend, John Townsend and 
James McBride, and their respective wives, executed the convey- 
ance to Moses D. Burnet and Gideon Hawley, in the said bill men- 
tioned, of which a copy is annexed to the said bill, and marked 
F, which deed was duly acknowledged by this defendant, and she 
believes, and therefore admits, also by the parties thereto; and 
this defendant is informed and believes, and tnerefore admits, that 
the said Moses D. Burnet undertook to execute the power created 
by the said deed, entered into the possession of the premises, and 
has sold various lots and parcels or the land described in the said 
deed, and execute deeds of conveyance therefor, and has entered 
into contracts for the sale of other parts and lots described in the 
said deed, and that a large portion of the said lots still remain un- 
sold and uncontracted. And this defendant further admits, that 
the said Moses D. Burnet has, from the time of the execution and 
delivery of the said conveyance, expended large sums of money 
in the improvement of the said property, by erecting buildings and 
otherwise, under the direction of the said William James, and 
bis co-tenants, which sums of money were advanced by the said 
William James and his associates, in the proportions of their re- 
spective interests in the said premises; and ttiis defendant is ad* 
vised and humbly insists, that as to the said tracts and lots of 
land which had not been sold or conveyed by the said Moses D. 
Burnet, the said William James was seised at the time of his death 
of such an estate therein, in common with his associates, in the 
proportion of five equal undivided eighth parts ; that this defend- 
ant is entitled to bor dower in the said five eighths of the said 
tracts and lots, as the widow of the said William James. 

And this defendant further answering tays, that she admits that 
a conveyance of certain property in the village of Syracuse, was 
executed by Shubael A. Safibrd and others, to Moses D. Burnet, 
as agent for William James and others, and that a true copy of 
the said deed is annexed to the said bill, and is marked O ; and 
this defendant has been informed and believes, that the whole con- 
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sideration aioney for the purchase of the premises described in the 
said deed, was paid at the time of the purchase of the said pre- 
mises bj the said William James and bis associates, in the said 
bill named, in the proportions therein specified ; but whether any 
agreement was made between the said William James and bus 
associates, that the said Moses D. Burnet should hold the said 

! premises in trust for them in the proportions aforesaid, this de- 
endant is not informed, and cannot answer. 

And this defendant further answering admits, that the said Mo- 
ses D. Burnet took the management of the said property describ- 
ed in the said last mentioned deed, and made valuable and exten- 
sive improvements thereon, under the direction and advice, and 
at the expense of the said William James and his said associates ; 
and that tne said Moses D. Burnet has conveyed the said premises 
to the said Isaiah Townsend, John Townsend, James McBride^ 
and to the aforesaid trustees, under the will of the sa^ William 
James, as particularly stated in the said bill, and that a true copy 
of the said last mentioned conveyance is annexed to the said but, 
and marked L. . 

And this defendant further answering says, that she is advised 
and humblv insists, that her husband, tne said William James,- at 
the time of his death, was seised of such an estate in five undi- 
vided eighth parts of the premises last mentioned, and described 
in the said deeds, of which the copies are marked G and L, as a 
tenant in common with his said associates ; that this defendant is 
entitled to her dower of the said undivided five parts, as the wi* 
dow of the said William James. 

And this defendant further answering admits, that the said com- 
plainants and their co-trustee, have doubted the legality of the 
claim of this defendant to dower Jn the several tracts, lots and 
parcels of land herein particularly mentioned, and have declined 
allowing to this defendant her dower in the said premises^ with- 
out the order and direction of this honorable court; and this de- 
fendant unites with the said complainants in submitting her claims 
aforesaid, to the determination of this honorable court, and as- 
sents to the prayer of the said bill, in respect to her claim of dow- 
er, that the premises on which that right attaches may be ascer- 
tained, together with the value thereof, at the death of the said 
William James, and that an annuity equal to the income of her 
dower, may be settled on her during her life, or that a gross sum, 
which shall be the present value of such an annuity, may be paid 
or secured to her in lieu of her said dower, and that a final de- 
cree in relation to the said matters may be niade by this honorable 
court. 

And this defendant further answering as to the allegations ia 
the said bill, concerning the bequest to this defendant, by the fifth 
clause of the aforesaid will of the said William Jdmes, for the 
maintenance, education and advahc^ement of the children of Jean^ 
nette B. Gourlay, says, that she admits that the deceased sister, 
Jeannette B. Gourlay, died, leaving the children named in the 
said bill, of whom five are infants, as stated in the said bOl, and 



that she is ready and wiUiDg to execute the trust reposed ia hef 
by the said will, of applying the sum of three thousand dollars 
lo their education, maintenance and advancement, if this court 
should determine that the said bequest has not failed, by reason 
of the refusal of this defendant to accept that and other bequests 
mentioned in the said will, in lieu of her dower ; and so for as the 
interests of this defendant are concerned, she freely admits, that 
the said bequest of three thousand dollars is a specific legacy, fos 
the benefit of the children of the said Jeannette B. Gourlay, which 
is now valid and effectual, and not in any manner affected by the 
refusal of this defendant to accept the same in lieu of her dower; * 
and this defendant says that she has not refused, and does not re* 
fuse to accept the same, as a trustee for the said children, but is 
ready and willing to accept and execute the said trust as such 
trustee ; and she only refuses to accept the said bequest as a satis- 
£fiction in part of her claim of dower. 

And this defendant further answering says, that she is advised, 
and therefore humbly insists, that the household furniture and 
utensils, including plate, fixtures and other ornamental articles in 
his dwelling-house, his horses, carriages, harness, sleighs and li- 
brary, which, by the third clause of the said last will of the said 
William James, were bequeathed to this defendant, and which 
this defendant has refused to accept in lieu of her claim of dower, 
became, by such refusal, (except the personal ornaments and 
rearing apparel of this defendant,) a part of the* residue of the ' 
personal estate of the said William James, and was undisposed 
of by his will ; and that having made provision for the payment 
of all his debts out of particular funds specified m the Said will, 
the said William James is to be deemed to have died intestate, as 
to the said personal property, and that his debts are not chargea- 
ble thereon, but that the same should be distributed according to 
the laws of this state in relation to propertj^ so situated, one-third 
to this defendant, as widow of the said William James, and two- 
tbirds to bis next of kin. 

And this defendant further answering says, that from the fnfor- 
mation she has received she believes, and therefore admits to be 
true, the statements contained in the said bill of the complainants 
in relation to certain tracts of land and lots in the county of On- 
ondaga, given by the said William James in his life time, to his 
son Augustus James; and that, so far as her interests are con- 
cerned, she consents to a decree being entered directing the said 
complainants to execute the necessary conveyance to the said Au- 
gustus James for the said lots of land. 

And this defendant further answering, as to the allegations fa 
Ae said bill, not herein before particularly noticed, says, that she 
is advised, and therefore submits, that she has no interest in the 
determination of the questions presented by those allegations, or 
in any prayer of the said bill, other than such as have already 
been noticed in this answer ; and that any further answers to the 
said b9f, by tins defendant, can not be material to any of the par- 
ttes; and she acqtiiesees in the prayers of the said bill, relative. 
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to the directions or this honorable court respecting the construe* 
tion or the said will, and the conduct of the said trustees under 
the same ; and so far as she has any interest that may be affected 
hj such directions and constructions she cheerfllllj submits the 
same to the decision of this honorable court. 

And this defendant further answering says, that she has no 
knowledge of any of the matters contained in the said bill, besides 
those to which she has already answered, except such as is de- 
rived from the information of others ; and that from such informa- 
tion she believes and admits, that the allegations in the said bill, 
not herein particularly answered, are true and correct. And th» 
defendant humbly submits her rights and interests to the determi- 
nation o( this honorable court. 

(Copy,) CATHARINE JAMES. 

J. C. Spkncbr, 
8oL and of Counsel for Catharine James. 



The defendant, Henry James, filed his separate answer to the 
aforesaid bill of complaint on or about the 14th day of June, 
18S4, admitting and stating as follows : 

This defendant, saving and reserving to himself, now and at all 
times hereafter, all and all manner of m^nefit and advantage of ex- 
ception that may be had or taken to the man^ errors, uncertain- 
ties and" insufficiencies in the complainants' said bill of complaint 
contained, for answer thereunto, or unto so much and such parts 
thereof as this defendent is advised is material or necessary for 
him to make answer unto, he answering says, that he admits that 
William Jame$, late of the city of Albany deceased, on the twen- 
ty-fourth day of July, in the year of our Lord one thousand dgbt 
hundred and thirty-two, made and published his last will and tes- 
tament, in due form of law to pass real estate, as thesame is fully 
set out in the said bill of complaint, and to which, or a certified 
copy thereof, this defendant, lor greater certainty, begs leave ta 
refer. 

And this defendant in further answering admits, that the said 
William James departed this life on the nineteenth day of Decem- 
ber, one thousand eight hundred and thirty-two, without having 
revoked or in any manner altered his said last will and testament 
leaving a large real and personal estate, the real estate being situ- 
ate in different parts of this state and in the state of Illinois, and 
his personal estate, consisting, among other things, of a great num- 
ber of bonds and mortgages, judgments, decrees, and stocks in 
public and private incorporated companies. 

And this defendant in further answering admits^ that the said 
last will and testament was, on the eighth and twentieth days of 
January, one thousand eight hundred and thirty-thr^e, proved in 
due form of law before Anthony Blanchard, surrogate of the coun* 
ty of Albany, both as a will of real and personal estate ; aod that 
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afterwards and on tbe sixteenth day of Febraaiy last past, letters 
testamentary were issued in due form of law by the said surro- 
gate to the complainants, and tbe defendant, Augustus James, tbe 
trustees and executors named in the said last will and testament, 
and that they have assumed upon themselves the burthen of the 
execution thereof, and of the trusts created in and by the same. 

And this defendant in further answering says, that he has been 
informed and believes, and therefore admits, that an inventory of 
the estate of the said testator has been made and filed by the com- 

Sainants, and their co-executor, the defendant, Augustus James, 
the office of the surrogate of the city and county of Albany, 
agreeably to the direction of tbe said last will and testament, and 
in compliance with tbe provisions of the Revised Statutes of this 
state. 

And this defendant in further answering admits, that Catharine 
James, the widow of the said testator, did, on or about the twen- 
tr-eighth day of February, one thousand eight hundred and thirty- 
three, in pursuance of the provisions of the Revised Statutes, by 
her deed declare, that she bad elected to take her dower and right 
of dower in the estate of the said William James deceased, in- 
stead of the provisions made for her by and under the aforesaid 
last will and testament ; which said deed was proved and record- 
ed as stated in the complainants' said bill of complaint 

And this defendant in further answering admits, that doubts 
have arisen as to the true construction to l^ |iven to several im- 
portant paragraphs and sections of the aforesaid last will and tes- 
tament ; but how far the complainants are unadvised as to their 
daty on tbe subiect of executing the provisions of the said will, in 
the particulars m which the true construction thereof is not clear- 
ly manifest, this defendant is altogether ignorant, save from the 
allegations contained in the said bill of complaint on that subject. 

And this defendant in further answering admits, that Augustus 
James, the co-trustee and executor with the said complainants, 
under the said last will and testament, declined becoming a party 
complainant to this suit ; but whether he so declined for the rea- 
sons stated in the complainants' bill of complaint, this defendant is 
wholly ignorant. 

And this defendant in further answering admits, that Jeannette 
B. Gourlay deceased, the sister of tbe said testator's wife, died, 
leaving the following children, all of whom are still living, to wit : 
Catharine Gourlay, Robert Oourlay, John Gourlay, Margaret 
Goarlay, Jeannette Barber Gourlay, Elizabeth Oourlay, and Wil- 
liam James Gourlay, of whom the last five named are infants, un- 
der the age of twenty-one years. 

And this defendant in further answering admits, that Jeannette 
Barker, one of the daughters of the said testator, who was un- 
married at the date of the said will, afterwards and shortly before 
the death of the said testator, and on the fourteenth day of No- 
Tember last past, the time mentioned in the said bill of complaint, 
intennarried with the defendant, William H. Barker, and is now 
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to the directions of this honorable court respecting the constnic* 
tion of the said will, and the condact of the said trustees under 
the same ; and so far as she has any interest that may be affected 
by such directions and constructions she cheerAtlly submits the 
same to the decision of this honorable court. 

And this defendant further answering says, that she has no 
knowledge of any of the matters contained in the said bill, besides 
those to which she has already answered, except such as is de- 
rived from the information of others ; and that from such informa- 
tion she believes and admits, that the allegations in the said bill, 
not herein particularly answered, are true and correct. And this 
defendant humbly submits her rights and interests to the determi- 
nation ot this honorable court. 

(Copy,) CATHARINE JAMES. 

J. C. Spkvcbr, 
SoL and of Chunsel for Catharine James. 



The defendant, Henry James, filed his separate answer to the 
aforesaid bill of complaint on or about the 14th day of June, 
1834, admitting and stating as follows : 

This defendant, saving and reserving to himself, now and at all 
times hereafter, all and all manner of tenefit and advantage of ex- 
ception that may be had or taken to the many errors, uncertain- 
ties andT insufficiencies in the complainants' said bill of complaint 
contained, for answer thereunto, or unto so much and such parts 
thereof as this defendent is advised is material or necessaiy for 
him to make answer unto, he answering says, that he admits that 
William Jame?, late of the city of Albany deceased, on the twen* 
ty-fourth day of July, in the year of our Lord one thousand eight 
hundred and thirty-two, made and published his last will and tes- 
tament, in due form of law to pass real estate, as thesame is fully 
set out in the said bill of complaint, and to which, or a certified 
copy thereof, this defendant, tor greater certainty, begs leave ia 
refer. 

And this defendant in further answering admits, that the said 
William James departed this life on the nineteenth day of Decem- 
ber, one thousand eight hundred and thirty-two, without having 
revoked or in any manner altered his said last will and testament, 
leaving a large real and personal estate, the real estate being situ- 
ate in different parts of this state and in the state of Illinois, and 
his personal estate, consisting, among other things, of a great num- 
ber of bonds and mortgages, judgments, decrees, and stocks in 
public and private incorporated companies. 

And this defendant in further answering admits, that the said 
last will and testament was, on the eighth and twentieth days of 
January, one thousand eight hundred and thirty-thr^, proved in 
due form of law before Anthony Blanchard, surrogate of thecotto- 
ty of Albany, both as a will of real and personal estate ; and ibat 
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afterwards and on the sixteenth day of Februaiy last past, letters 
testamentaiy were issued in due form of law by the said snrro^ 
gate to the complainants, and the defendant, Augustus James, the 
trustees and executors named in the said last will and testament, 
and that they have assumed upon themselves the burthen of the 
execution thereof, and of the trusts created in and by the same. 

And this defendant in further answering says, that he has been 
informed and believes, and therefore admits, that an inventory of 
the estate of the said testator has been made and filed by the com- 
plainantS) and their co-executor, the defendant, Augustus James, 
in the office of the surrogate of the city and county of Albany, 
agreeably to the direction of the said last will and testament, and 
in compliance with the provisions of the Revised Statutes of this 
state. 

And this defendant in further answering admits, that Catharine 
James, the widow of the said testator, did, on or about the twen- 
H'-eighth day of February, one thousand eight hundred and thirty- 
three, in pursuance of the provisions of the Revised Statutes, by 
ber deed declare, that she nad elected to take her dower and right 
of dower in the estate of the said William James deceased, in- 
stead of the provisions made for her by and under the aforesaid 
last will and testament ; which said deed was proved and record- 
ed as stated in the complainants' said bill of complaint. 

And this defendant in further answering admits, that doubts 
have arisen as to the true construction to m ^iven to several im- 
portant paragraphs and sections of the aforesaid last will and tes- 
tament ; but how far the complainants are unadvised as to their 
daty on the subject of executing the provisions of the said will, in 
the particulars in which the true construction thereof is not clear- 
ly manifest, this defendant is altogether ignorant, save from the 
allegations contained in the said bill of complaint on that subject. 

And this defendant in further answering admits, that Augustus 
James, the co-trustee and executor with the said complainants, 
under the said last will and testament, declined becoming a party 
complainant to this suit ; but whether he so declined for the rea- 
sons stated in the complainants' bill of complaint, this defendant is 
wholly ignorant. 

And this defendant in further answering admits, that Jeannette 
B. Oourlay deceased, the sister of the said testator's wife, died, 
leaving the following children, all of whom are still living, to wit : 
Catharine Oourlay, Robert Oourlay, John Gourlay, Margaret 
Ooarlay, Jeannette Barber Oourlay, Elizabeth Oourlay, and Wil- 
liam James Oourlay, of whom the last five named are infants, un- 
der the age of twenty-one years. 

And this defendant in further answering admits, that Jeannette 
Baricer, one of the daughters of the said testator, who was un- 
married at the date of the said will, afterwards and shortly before 
the death of the said testator, and on the fourteenth day of No- 
Tember last past, the time mentioned in the said bill of complaint, 
intennarried with the defendant, William H. Barker, and is now 
his wife. 
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And this defendant in further aDSwering saya, that he has beeo 
informed and believes, and therefore admits, tiiat the defendant, 
Augustus James, has presented to the (complainants a demand in 
writing, duly approved of in writing by (Catharine James, the wi- 
dow of the said testator, in pursuance of the thirty-6rst and thir- 
ty-second sections of the aforesaid will, by which the said Augus- 
tus James, as a son of the testator, required the complainants to pay 
to him, for the purpose of purchasing real properly in the city of 
Albany, where he resides, for his own accommodation and use, 
and with a view to speculation, the one fourth part of the proba- 
ble amount to which be will become entitled upon the ultimate 
division of the aforesaid trust estate, as stated m the said bill of 
complaint ; but this defendant knows nothing of the doubts the 
^complainants entertain as to the manner in which the amount to 
he paid the said Augustus James is to be estimated, or what 
amount they can safely pay him, or how and when the same shall 
be paid, except from the statements contained in the said bill of 
complaint on that subject. 

And this defendant in further answering admits, that there is 
sufficient personal property belonging to the estate of the said tes- 
tator, to pay off all the debts due from the said estate, and the le» 
gacies directed to be paid in and by the said will ; and that the 
complainants, in conjunction with the said Augustus James^ their 
co-trustee, have, in pursuance of the aforesaid power, and accord- 
ing to the construction they have given to the twenty-fifth and 
twenty-seventh sections of the said last will and testament, sold 
several parcels of real estate belonging to the said trust estate, sir 
tuato in places other than the cities of New- York, Albany, and 
the village of Syracuse, for iair and satisfactory prices at private 
sale : but this defendant has no knowledge, except from the alle- 
gations on that subject contained in the said bill of complaint, that 
a doubt has been suggested whether the said trustees could, un- 
der the provisions ot the Revised Statutes, make sale of any part 
of the testator's real property without selling the same at pdUie 
auction, after the due publication of a notice of such sale, agreea- 
bly to the provisions of that part ofthe Revised Statutes prescribe 
ing the manner in which sales, by order of surrogates, shall be 
made. 

And this defendant in further answering says, that he has been 
informed and believes, and therefore admits, that the coniplain- 
ants have made an allowance to the said Augustus James, ioriiis 
services in collecting the rents due the said estate, of five per cent 
upon the whole amount of rents collected ; that the said com* 
plainants have ascertained, that by employing other persons to 
perform the duties required to be performed by the said Augustus 
James in the coUectMn of the saia rents, the same could be done 
for about the sum of three per cent upon the whole amount col- 
lected ; and this defendant also admits that an allowance of five 
per cent on the amount collected is a usual rate of allowance in 
the city of Albany, and that the saM allowanoe is a fair and pio* 
per compensatk>n for the said Augustus James, as it was mteod* 
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•d bj the testator ; and that the per centage allowed to the said 
Aagustus James should be considered as one mean of his main^ 
tenance and support, and was so intended by his said father, the tea* 
lator. 

And this defendant in farther answering says, that he has been 
in^mrmed and believes, and therefore admits, that the complainants 
and their said ccntrustee, at the time they entered upon the duties 
of their trust, procured a book for minutes, in which to enter all 
their proceedings in relation to the trust estate, in which certain 
priociples and rules were established by a majority of the said trus- 
tees to govern their conduct in the management of the trust estate^ 
and a copy of which are contained in the schedule marked A. ap- 
pended to the complainants' said bill of complaint. 
• And this defendant in further answering admits, that he con« 
aiders the employment of a clerk in the office of the said estate 
necessary to the interests thereof, and that an annual salary of one 
tbouiand dollars is a reasonable sum for the service of a clerk of 
established integrity and ability. 

And this defendant in further answering admits, that tb^youne* 
est grand-child of the said testator living at the time of his death, 
was the son of the defendant, Augustus James, and that if the said 
grand-child shall remain living, the trust, created as aforesaid, will 
continue until the twenty-ninth day of December, in the year one 
thousand eight hundred and fifty-two, the time the said grand-child 
will have attained the age of twenty-one years; and this defend- 
ant admits, that considerable time will probably intervene between 
this period and the termination of the said trust, and so far as he 
is interested, he consents that the accounts of the said trustees and 
executors be settled from year to year during the continuance of 
the said trust, before one of the masters of this court, as prayed 
for in and by the said bill of complaint. 

And this defendant in farther answering admits, that much of 
the testator's real estate is situated out of the city of Albany, 
where the complainants and their co-trustee reside, and some of 
it out of this state, and that it will be very difficult, if not imprac- 
ticable, for the complainants in all cases, personally to dispose of 
the same. 

And this defendant in further answering also admits, that at the 
tittle of the death of the said testator, he was seised in fee simple 
of a piece or parcel of land in the county of Onondaga, known as 
lot number two of block number twenty-five of the village of Sy- 
ncose, particularly described in the said bill of complaint, and in 
the certificate of the Surveyor-General therein referred to, and al- 
so of a leasehold interest in salt manufacturing lot number ten, 
and the northerly part of salt manufacturing lot number two, in 
the village of Syracuse, as particularly mentioned in the said bill - 
of complaint ; and tlus defendant has been informed and believes, 
and therefore admits, that the said Augustus James^ now claims 
the said lots, or whatever interest the said William James had in 
the same at the time of his death, as a donation from his fether, 
the said William James ; and that as evidence of his right, title 
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und claim to have .a cooTeyaoce thereof auule to hias bj fbm 
eomplaioaDta, he haa submilted to them a ietter, written bj tli0 
aaid testator in hie Ufetime, as stated in the aaid biU of couqiiauit ; 
and this defendant also admits, that in the said testator's iDTentory 
of bis real estate^ in the jrear one thousand eight baodred aad thir- 
ty-two, be has spoken of the above described lole in the owMMr 
stated in the saia biii of complaint, and that the said Am^pnlkMm 
James has offered to the said compiainsnts the additional evidleiioe 
inentioned in the said bill of comptatnt, and that be» the said A»- 
gdstus James, has since been and now is in the oodistiirbed posi- 
seesioo of the said property and the rents and profits thereof. 

And tbis defendant m further answering says, that he has been 
informed and believes, and therefore admits^ that on or about the 
nineteenth day of March, one thousand eight hundred and thirty* 
two, the complainants received a oooimunicatioo, of wUcli uim 
schedule marked B, annexed to the said hill of oomplaiaty is m 
copy, and that on the same day they adopted the preamble and 
resolutions, a copy of which are appended to the said bill of eeai» 
plaint, and marked C, upon the constmctfon which they had pmea 
to the twenty-first section of the said last will and testameDt# 

And this defendant in further answering admka, that on ib» 
twenty*fourth day of July, one thousand eight hundred and thir* 
iy-two, the date of the testator's said last will and testaasent, 
Howard James, who was born on the eighth day of November^ 
one thousand eight hundred and twenty-eight, was the te^ator% 
youngest child, and that WiUis[m Augustus James, the 8e» of tlio 
defendant, Augustus James, and the testator's yo^pgest gvaiid» 
child at the date of the said will, was born on tho twenlj«niQtb 
day of December, one thousand eight hundred and thirtyHMie. 

And this defendant in further answering admits, that the chtt* 
dren and grand children of the said testator, William Jauss, wh9 
were minors and in being at the date of the said wU, wave bans 
at the respective periods mentioned in the said biH of rnmpiniat, 
and that tbe said William James at the time df his death left the 
following heirs at law surviving him, who became entitled to any 
property, either real or personal, left by him, mni as to which ha 
died intestate, viz. his children, this defendant, and the defend* 
ants Augustus James, William James, Jeannette Barker, wifo of 
William H« Barker, John B. James, Edward James, Oathasiaa 
James, Ellen King James i^nd Howard James, ai|d his gfaaA- 
cbildren, the defendants, Lvdia James and Robert James, chik 
dren of his deceased son Robert James, and the defendant, Manr 
Ann King, only child of his deceased daughter Ellen King. 

And this defendant in ftirther answering admits, that in pors»« 
ilQce of one of the resolutions adopted as aforesaid^ and set out io 
schedule A, appended to tbe said bill of complaint, the said trustaaa 
and executors have, or one of them has, paid to this dafwdaol 
quarter yearly, since tbe death of the said testator, the prapestiDd*- 
at^ part of the (inuuity of one thousand two hundred and m^ dab- 
lars, bequeathed to this defendant in and by the said last wmI and 
testament of the said testator, after deducting the interest thera- 
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teei^tb daj of December then next, the day when the said annu- 
ity woaU become due ; and this defendant has been informed and 
believes, that lake payments have been made to the said William 
James on account of the annuity given him in and by the aaid last 
will and testament 

And this defendant in further answering admits, that the said 
^oml^lainants and their said co-truslee the defendant, Augustus 
James, have assumed upon fhemselves the burthen and responsi- 
bility of executing the trusts con6ded to them in and by the said 
last will and testament, aqd have actually commenced tiie execu^ 
tiOD thereof as stated in the said bill of complaint ; but this de- 
findant is ignorant, save from the allegations on that subject con- 
tained m the complainants* said bill of complaint, that the said 
tmslees and executors will have difficulty in executing the trusts 
created in and by the aforesaid last w9I and testament, by rea- 
son of the doubts arisine upon the construction of the provisions 
of the aforesaid wflt rerorrM to in tho said bill of complaint, and 
sdso from the construction of other parts thereof^ by wliich the 
devisees and legatees of the said testator may conceive their in- 
terests prriudidaHy aflfected or otherwise, or that thej have any 
grounds of apprehension on that subject* 

And this defendant hereby submits all his rights and interests in 
the premises, either as an heir at law or devisee of the said testae- 
tor, Williaqpi James, or otherwise, to the decision of this hono- 
rable court, and he consents and prays that such clauses and pro- 
visions of the said will of the saia testator as are of a dubious or 
anriNguous character, or of doubtful construction, may be ex- 
plained and construed by this honorable court, and that the said 
wil ^amf foe^ve a judicial construction, as far as may be neces- 
% and (bat the provisions of the said will may be carried into 
{t aceordittg to law and the intent and meaning of the said 
testator; witbMt that, that there is any other matter or thing in 
tbe said bill of eompiaint contained material or necessanr to be 
a n e w egied unto, om not herein and herdi^ well and sufficiently 
answered unto, confessed or avoided, traversed or denied, is true. 
All wfaieb matters and things this defendant is and will be ready 
la mfWj maintain and prove as this honorable court shall direct 
and award ; and he humbly pn^s to be hence dismissed with his 
reasonable costs and charges in this behalf sustained. 

HENRY JAMES. 

Masx H. SiaLBV, Sol. fwr Def. 

S. A» I^ALCOTT, of Counsel 

Oily mnd County of JVVto- Fori, ss. On this 14th day of June, 
18S4, before me personally appeared Henry James, and being by 
ibe duly sworn, saith, that he nas read the above answer, and that 
Ibo aame is tnie of his own knowledge, except as to the matters 
therein stated to be en his inforasation and belief, and as to those 
maUera be believes it to be true. 

THOS. WM. TUCKER, 

Commiii* of Doeds. , 



The bill of complaint was duly taken as confessed by the defen- 
dants, Catharine Gourlay and Robert Gourlay. 

The following order was duly entered in this cause, in the court 
below, on 26th May, 1834 : 

At a Court of Chancery, held for the State of New- York, at the 
City of New- York, on twenty-sixth day of May, one thousand 
eight hundred and thirty-four. 

PRESENT, 

REUBEN H. WALWORTH, Chancellor. 

Gideon Hawley and James King, 

vs. 

William James, Augustus James, Henry James, Jean- 
nette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary 
Ann King, Catharine James widow, Catharine Gour- 
lay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna 
McBride James. - 

It appearing by petition, duly rerified by affidavit, sattsfactcMJly 
to this court, that all the infant defendants in the above entitted 
suit have appeared by guardian, and answered the bill of complaiDi 
filed therein ; and on reading and filine the admission of service of 
the respective solicitors for the said infant defendants, of notice of 
this, motion : On motion of James King, solicitor for the eon^rfaiiir 
ants, it is 

Ordered^ That it be referred to Peter Setoo tlenry, one of the 
masters in this court, residing in the city of Albany, to take proof 
of the facts stated therein, and report to this court with all conve- 
nient speed. 

Copy, 

JOHN WALWORTH, 

^ss't RegUtet. 



That in pursuance of the aforesaid order, the foUowiag rqiort 
was duly made by one of the masters of this court : 
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IN CHANCERY— Bbforjb trb Chahcsllos. 

Gideon Hawley and James King, 

vs. 

William James, Augustus James, Henry James, Jean- 
nette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary V 
Ann King, Catharine James widow, Catharine Gour- / 
ley, Robert Gourley, John Gourley, Margaret Gour-i 
Jey, Jeannette Barber Gourley, Elizabeth Gourley, 1 
William James Gourley, Catharine Elizabeth James, i 
Gertrude James, William Augustus- James and Anna J 
McBride James. ^___ ^ 

TO THE CHANCBI«LOR OF THE STATE OF NSW-TOBK. 

By an order of this court made and entered in the above entitled 
cause, on the twenty-sixth day of May, one thousand eight hundred 
and thirty-four, it was referred to the subscriber, one of the mas- 
ters of this court, to take proof of the facts stated in the bill of 
complaint filed in the said cause, and report to this court with all 
conyenient speed. 

I, the subscriber, one of the masters of this court, residing in the 
city of Albany, to whom the said order was directed for executioOy 
' Do report^ That on the twenty-ninth day of May last, I issued 
my summons, directed to the solicitors of the respective defendants, 
requiring them to appear before me on the twelfth day oT June 
instant, at my office, m State^street, in the city of Albany, at ten 
o'clock in the forenoon, to be present, at the taking of the proof of 
the facts stated in the bill of complaint. That on the said twelfth 
day of June instant, I was attended by James King, esquire, ou 
the part of the complainants, and John Y. L. Pruyn, esquire, on 
the part of some of the defendants. That the service of the sum- 
mons having been shown to me by the admi8sk>n8 of the respective 
solicitors, I proceeded to take the proofs as in the said order I was 
directed. 

^nd I do further reoort, That I have compared Xhe will of Wil- 
liam James, deceased, set forth in the bill of complaint, with a 
copy thereof, shown to me and exemplified by Anthony Blancbard, 
esquire, surrogate of the city and county of Albany, and ffiven 
under his hand and the seal of his office, on the sixteenth of Fe- 
bruary, eighteen hundred and thirtv-three, and do find that the 
sanoe is a true and correct copy of the original on file in the office 
of the said surrogate. 

And i do further reporty That William James, the testator in 
the said bill named, on the twenty-fourth day of July, eighteen 
hundred and thirty-two, made and published his last will and tes- 
tament in writing ; and afterwards, on the nineteenth day of De- 
cember in the same year, departed this Ufe, without having re- 
voked or in any manner altered his said last will and testameDt^ 
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Jind I do further report^ That since the reAisal of the said Oa- 
tharine James to accept the bequest made to her in lieu of her 
dower, the said executors and trustees have sold all the property 
mentioned in the third clause of the said will, except the personal 
ornaments, wearing apparel, and such property as excepted by the 
Revised Statutes, and that there were debts due from the said 
testator at the time of his death amounting to about the sum <^ 
one hundred thousand, four hundred, and sixty-three dollars, and 
thirty t:ents, a sum far exceeding the value of the said personal 
property. 

That Jeannette Barker, one of the daughters of the testator, 
was unmarried at the date of the said will, but afterwards, and 
shortly before the death of the said testator, and on the fourteenth 
day of November, eighteen hundred and thirty-two, intermairied 
with William H. Barker, and is now his wife. That the said 
Jeannette Barker has demanded the paynient of the sum of three 
thousand dollars, under the thirty-third section of the said will, 
which payment the complainants have declined making. 

And I do further report, That the said Augustus James, a son 
of the said testator, in pursuance of the thirty-first, and thirty se- 
cond sections of the said will, has made a demand in writing re- 
quiring the complainants to advance to him the one-fourth part of 
the probable amount he would be entitled to, on the division of 
the testator's estate, and the termination of the trust created, in 
and by the said will, such amount bein^ intended by the said Au- 

K9tus, for the purchase of real estate m the city of Albany, for 
own accommodation and use, and with a view to speculation, 
and is dated the eighteenth of October, eighteen hundred and 
thirty-three, and that accompanying such demand, is a writing 
dated on the same day by Catharine James, widow of the testa- 
tor, approving thereof. 

Aitd I do further report. That tliere is sufficient personal pro- 
perty belonging to the estate of the said testator, to pay on all 
the debts due Irom the said estate, and the legacies directed to be 
paid, in and by the said last will and testament. 

iAnd I do further report, That the complainants in pursuance of 
the power given them, in and by the twenty-seventh section, and 
according to the construction they have given to the twenty-fifth, 
and twenty-seventh sections of the said will, have sold several 
parcels of real estate, belonging to the said trust estate, situate in 
places other than the cities of New- York and Albany, and the 
villi^e of Syracuse, for fair and satisfactory prices at private sale. 

Jind Ida further report. That the complainants, under the twen- 
tyHieco'nd section of the aforesaid will, have made an allowance 
to the said Augustus James, for the services required of him, in 
and by the said twenty-second section, of five per cent upon the 
whole amount of the rents collected. 

Jtnd I do further report, That from the testimony of Horace 
Allen and Isaac O. Davis, general agents, and Erastus Y. Joice, 
all of the city of Albany, that the collection of the rents of the 
trust estate, may be made by other persons than the said Augus- 
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tiis Jaoies, for four per cent per annum cominission, upon ibe 
whole amount collected, and that such commission of lour per 
cent would be a proper and sufficient compensation for the col- 
lection thereof. 

Jlnd I do further report^ That the usual allowance in the city of 
Albany for the collection of rents, is five per cent on the whole 
amount collected. 

And I do further report. That at the time the said executors and 
trustees entered upon the duties of their trust, they procured a 
book ror minutes, in which to enter all their proceedings, in rela* 
tion to the trust estate, in which certain principles and rules were 
established by a majority of the said trustees, to govern the con- 
duct of the said trustees, and that schedule A, annexed to tlie 
«aid bill, is a true extract from the minutes of the proceedings of 
the said trustees, at a meeting held at the office of the estate, in 
the city of Albany, on the twenty-eighth of February, eighteen 
hundred and thirty-three. 

• Jind I do further report, That the employment of a clerk in the 
office of tlie said executors and trustees is indispensably necessa- 
ry to the interests of the said estate, and that an annual salary of 
one thousand dollars is not more than a reasonable sunr, which a 
clerk of competent abilities and established integrity should re- 
ceive. 

JStnd I do further report, That the youngest grandchild of the 
testator, living at the date of the said will, is William Augustus 
James, son of the defendant, Augustus James, and that, should 
he live to attain the age of twenty-one years, the said trust will 
continue until the twenty-ninth day of December, eighteen hun- 
dred and fifty-two. 

And I do further report. That much of the testator^s real estate 
is situated out of the city of Albany, where the said executors and 
trustees reside, and that it would be very difficult, if not imprac* 
ticable for them in all cases, personally to dispose of the same. 

And I do further report. That from the examination of the deeds 
and natents producea before me, the said testator at the time of 
his aeath, was seised in fee simple of the following pieces or par* 
eels of land, situate in the county of Onondaga, to wit : lot num- 
ber two, of block number two, of lot number twenty-five of the 
village of Syracuse, and which is described in the certificate of the 
surveyor-general in the office of the secretary of state, as '' Be- 
^' ginning at the south-easterly corner of the said block, at the in* 
** tersection of Bridge and Lock-streets, and running thence along 
^* Lock-street north twenty-six degrees and fifteen minutes west, 
'* three chains and twenty-nine links ; then north eighty-five 
^^ degrees west, three chains ; thence south thirty-two degrees 
'' east, four chains and ninety-eieht links to Bridge-street ; then 
*^ along the same north sixty-three degrees and forty-five mi- 
** nutes east, two chains and six links, to the place of beginning." 

And that the said testator was possessed, at the time of his 
death, of a leasehold interest in the following lots of land, convev- 
ed, by way of lease, by William Kirkpatrick, the then, t. f:. at the 
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time of the giving of the lease, saperiDtendent of the satt spmgi^ 
in the county of Onondaga, in behalf of the people of this state, 
by virtue of an act of the legislature of this state, entitled ^* An 
** act in* relation to the salt manufacturing lots, in the tourn of Sa^ 
*^ lina, and for other purposes," passed April twenty-seventh, 
eighteen hundred and twenty-nine, to wit, the lot of land being 
part of the salt reservation, in the county of Onondaga, known and 
distinguished as salt manufacturing tot, number ten, of the village 
of Syracuse. Also the lot distinguished as the northern part of 
salt manufacturing lot number two, in the village of Syracuse, ex- 
tending from the centre of the double block now on the lot, to the 
northern boundary thereof, be the same more or less. 

And I do further report^ That the said Augustus James claims 
the said lots stated to be held in fee and in lease from the state, or 
whatever interest the testator had in the same, at the time of bisi 
death, as a donation from the said testator, and as evidence of hiff 
right and title therein, and claims to have a conveyance thereof 
made to him. He submitted to the complainants a letter from the 
said testator, addressed to Moses D. Burnet, Esquire, at Syracuse, 
bearing dale the thirteenth day of January, eighteen booared and 
thirty-two, in which the testator, referring to tiie said lots, writes, 
*^ I wished to put the aflair out of my way, and charged and as- 
*' signed the property to Augustus. Tou please to ask Mr. Sta-' 
' ^ rin to open an account for it in his name, after first of January^'' 
as is stated in the bill. 

And further^ That the said testator, in an inventory of his said 
estate, descril>es the said lots in the following terms, *' property 
purchased of Mr. Burnet at Syracuse, and given to Augustus, 91, - 
400." That, besides the preceding testimony, the said Augustus 
James oflfered to the complainants, the affidavits of Moses D. Bur« 
net and Henry W. Starin, both of Syracuse, who testified substan- 
tially, that the testator, in his life-tinoe, expressly informed them 
both, that he had given the lots in question to his son, Augustus 
James, who has since been in the undisturbed possession thereof, 
and received the rents and profits thereof to his own use. 

Andldofurthet;reportj That the complainants, on the nineteenth 
day of March, eighteen hundred and thirty-three, received a conoi- 
muoication from M. D. Burnet, Isaiah Townsend, John Townsend 
and Augustus James, of which schedule, marked B^ annexed to 
the bill, is a true copy ; and that on the same day the complainanls 
adopted the preamble and resolution, of which schedule mariced 
C, annexed to the said bill is a true copy. 

And I do further report^ That Howard James, the testator's 
youngest child, at the date of his said will, was bom on the eighth 
day of November, one thousand eight hundred and twenly-eighl ; 
and that the testator's youngest'^grand -child, William Augustus 
James, son of Augustus James, was born on the twenty-ninth day 
of December, eighteen hundred and thirty-one. 

And I do further report^ That the testator's children, who are 
now minors, and who were in beine at the date of the said wiU, 
were born at the following period of time, viz: Jeannette Barker^ 
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strife of WiiyaiD H. BaHl^er, was born on the eighleenth day of Fe<> 
bruarj, one thousand eisht hundred and fourteen : John B. James 
was bom on (he fifteenth day of M arch^ eighteen hundred and six- 
teen: Edward Jatnes was born on the niteenlh day of March, 
eighteen hundred and eighteen : Catharine Margaret James was 
bom on the twenty-seventh day of December^ eighteen hundred 
and twenty: ElJen King James was born on the twentieth day of 
January, eighteen hundred and twenty-three : Mary Ann King, a 
a:rand-child of the said testator, was born on the seventh day of 
December, eighteen hundred and nineteen: Lydia James, a grand* 
child of the said testator, was born on the twenty- third day of Ju- 
ly, eighteen hundred and twenty: Robert James, a grand-son of 
the testator, was born on the thirteenth day of November, eigh- 
^^oetk hundred and twenty-one : Anna McBride James, a grand- 
child of the testator, was born on the fifteenth day of November, 
eighteen hundred and twenty-five: Catharine Elizabeth James, a 
grand-child of the testator, was born on the first day of August, 
eighteen hundred and twenty-eight: Gertrude James, a. grand- 
child of the testator, was bora on the twenty-second of November, 
eighteen hundred and twenty-nine* 

Jhid I do further report^ That^the said William James, the tes- 
tator, at the time of his death, left the following heirs at law him 
surviving, and who became entitled to any property, either real 
or personal, left by the said ^testator, and as to which he died in- 
testate, viz. testator^s children: William James, Augustus James, 
Henry James; Jeannette Barker, wife of William H. Barker; John 
B. James, Edward James, Catharine James, Ellen King James 
and Howard James ; and testator's grand-children, Lydia James 
and Robert James, only children of the testator's deceased son, 
Robert James, and Mary Ann King, only child of the testator's de- 
ceased daughter, Ellen King. 

And I do further report^ That the said executors and trustees, 
in pursuance of one or the resolutions adopted by them, have paid 
to the said William James and Henry James, quarter-yearly, since 
the death of the said testator, the proportionate part of the annu- 
ity bequeathed to them by the said testator, after deducting the 
interest therefrom .that would accrue between the time of payment 
and the nineteenth day of December then next*, when the whole 
amount of the annuity would become due. 

And I do further report^ That the said Catharine James has, 
since the making her aforesaid election to take her dower and 
thirds in the estate of the said testator, instead of the provisions 
made for her in and by his will, has required the executors and 
trustees to pay to her her dower and thirds in all the real estate 
of which the said testator died seised of an' estate of inheritance. 

And I do further report^ That, previous to the death of the said 
testator, he became possessed of two certificates of land, situate 
in and near Howard-street, in the city of Albany : correct copies 
of which said certificates are annexed to the said bill, marked D 
If D S. That the consideration for the same was paid by the said 
taatator duriog bis life*time. That the testator had occupied the 
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time of the giving of the lease, saperiDtendent of the salt Bpringi^ 
iD the county of Onondaga, in betialf of (he people of this state, 
by virtue of an act of the legislature of this state, entitled ^* Ad 
'' act in' relation to the salt manufacturing lots, in the town of Sa** 
*^ Una, and for other purposes," passed April twentj-seventby 
eighteen hundred and twenty-nine, to wit, the lot of land being 
part of the salt reservation, in the county of Onondaga, known ano 
distinguished as salt manufacturing lot, number ten, of the village 
of Syracuse. Also the lot distinguished as the northern part of 
salt manufacturing lot number two, in the village of Syracuse, ex* 
tending frOm the centre of the double block now on the lot, to the 
northern boundary thereof, be the same more or less. 

And I do further report, That the said Augustus James claims 
the said lots stated to be held in fee and in lease from the state, or 
whatever interest the testator had in the same, at the time of his 
death, as a donation from the said testator, and as evidence of hte 
right and title therein, and claims to have a conveyance thereof 
made to him. He submitted to the complainants a letter from the 
said testator, addressed to Moses D. Burnet, Esquire, at Svracuse^ 
bearing date the tliirteenth day of January, eighteen boodred and 
thirty-two, in which the testator, referring to the said lots, writes^ 
*^I wished to put the afiair out of my way, and charged and as* 
^* signed the property to Augustus. Tou please to ask Mr. Sta-' 
-^ tin to open an account for it in his name, after first of January/' 
as is stated in the bill. 

Andfurthery That the said testator, in an inventory of his said 
estate, describes the said lots in the followkig terms, " property 
purchased of Mr. Burnet at Syracuse, and given to Augustus, 91 ,- 
400." That, besides the preceding testimony, the said Augustus 
James offered to the complainants, the affidavits of Moses D. Bur- 
net and Henry W. Starin, both of Syracuse, who testified substan* 
tially, that the testator, in his life-time, expressly informed them 
both, that he had given the lots in question to his son, Augustus 
James^ who has since been in the undisturbed possession thereof, 
and received the rents and profits thereof to his own use. 

And I do furthet: report. That the complainants, on the nineteenth 
day of March, eighteen hundred and thirty-three, received a coooh^ 
munication from M. D. Burnet, Isaiah Townsend, John Townsend 
and Augustus James, of which schedule, marked B, annexed to 
the bill, is a true copy ; and that on the same day the complainants 
adopted the preamble and resolution, of which schedule marked 
C, annexed to the said bUI is a true copy. 

And I do further report^ That Howard James, the testator's 
youngest child, at the date of his said will, was bom on the eighth 
day of November, one thousand eight hundred and twenty-eight ; 
and that the testator's youngest'^grand -child, William Augustus 
James, son of Augustus James, was born on the twenty-ninth day 
of December, eighteen hundred and thirty-one. 

And I do further report^ That the testator's children, who are 
now minors, and who were in being at the date of the said wiU, 
were born at the following period of time, viz: Jeannette Barker^ 



vifih of William H* Barker, was born on the eighteenth day of Fe^ 
bmaij) one tbousand eight hundred and fourteen : John B. James 
vas bom on the fifteenth dav of March, eighteen hundred and six- 
teen: Edward James was born on the mteenlh day of March, 
eighteen hundred and eighteen : Catharine Margaret James was 
born on the twenty-seventh day of December, eighteen hundred 
and twenty: £lien King James was born on the twentieth day of 
January, eighteen hundred and twenty-three : Mary Ann King, a 
Krand-child <if the said testator, was born on the seventh day of 
December, eighteen hundred and nineteen: Lydia James, a grand- 
child of the said testator, was born on the twenty- third day of Ju- 
ly, eighteen hundred and twenty: Robert James, a grand-son of 
the testator, was born on the thirteenth day of November, eigh- 
teen hundred and twenty-one : Anna McBride James, a grand- 
child of the testator, was born on the fifteenth day of November, 
eighteen hundred and twenty-five: Catharine Elizabeth James, a 
grand-child of the testator, was born on the first day of August, 
eighteen hundred and twenty-eight : Gertrude James, a. grand- 
child of the testator, was bom on the twenty-second of November, 
eighteen hundred and twenty-nine* 

JSnd I d0 further report^ That the said William James, the tes- 
tator, at the time of his death, left the following heirs at law him 
earviving, and who became entitled to any property, either real 
or personal, left by the said .testator, and as to which he died in- 
testate, viz. testator's children: William James, Augustus James, 
Henry James ; Jeannette Barker, wife of William H. Barker; John 
B. James, Edward James, Catharine James, Ellen King James 
and Howard James ; and testator's grand-children, Lydia James 
and Robert James, only children of the testator's deceased son, 
Robert James, and Mary Ann King, only child of the testator's de- 
ceased daughter, Ellen King. 

Jind I do further report^ That the said executors and trustees, 
in parsuance of one or the resolutions adopted by them, have paid 
te the said William James and Henry James, quarter-yearly, since 
the death of the said testator, the proportionate part of the annu- 
ity bequeathed to them by the said testator, after deducting the 
interest therefrom .that would accrue between the time of payment 
aad the nineteenth day of December then nexf, when the whole 
amount of the annuity would become due. 

Jind I do further report^ That the said Catharine James has, 
since the making her aforesaid election to take her dower and 
thirds in the estate of the said testator, instead of the provisions 
made for her in and by his will, has required the executors and 
tmstees to pay to her her dower and thirds in all the real estate 
of which the said testator died seised of an estate of inheritance. 

Jind I do further report^ That, previous to the death of the said 
testator, he became possessed of two certificates of land, situate 
io and near Howard-street, in the city of Albany : correct copies 
of which said certificates are annexed to the said bill, marked D 
1, D S. That the consideration for the same was paid by the said 
tsslator doriof bis Ufe-time. That the testator had occupied the 
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lots since the summer of eisbteen hundred and thirty : and upon 
which, during the course of that summer, the testator ereeted se- 
veral valuable brick buildings, each of which now yields an annual 
rent of about one hundred and fifty dollars/ That at the time of 
the commencement of the occupation of the said lots and the ereo 
tion of the said buildings, the testator had no other written evi- 
dence of title thereto, than the certificates D 1, D 2. 

Jlnd I do further report. That since the death of the said testa- 
tor, the said executors and trustees have filed the said certificates 
marked schedule D 1, D 2, in the office of the chamberlain of the 
city of Albany ; and have obtained from the Mayor, Aldermen and 
Commonalty of the said city, a deed for the same, in their names 
as trustees, fcc. ; that schedule marked E, annexed to the bill, is 
a true cOpy of the deed so executed and delivered to the said trus- 
tees as aforesaid.' 

^nd I do further report, That there are within the bounds of 
the city of Albany, several lots of land, the legal titles to which 
were, at the time of the death of the said testator, similarly situ- 
ated to those described in schedule marked E, above referred to, 
the legal titles to which have, since the death of the said testator, 
become vested in the said executors and trustees, by conveyances 
from the Mayor, Aldermen and Commonalty of the city of Albany; 
that the consideration money for the last mentioned lots had been, 
in some -cases, wholly paid, and in other cases partiallv paid, at 
the time of the death of the said testator ; that schedule marked 
H, annexed to the bill, contains an accurate description of the last 
aforesaid lots, taken from the original deeds. 

^nd Ida further report. That the said Catharine James, in and 
by her answer, filed in this cause, claims her dower and thirds in 
the land so conveyed, by the Mayor, Aldermen and Commonalty 
of the city of Albany to the said executors and trustees. 

*Stnd I do fufUher report, That some time about the year eigh- 
teen hundred and twenty-four, the testator, Isaiah Townsend and 
Jown Townsend, of the city of Albany, and James McBride, of 
the city of New- York, became seised, as tenants in common, of a 
large and valuable real estate in the village of Syracuse, in the 
county of Onondaga, in this state, by deed of conveyance from 
Henry Eckford and Marion his wife, bearing date the twelfth day 
of May, eighteen hundred and twenty-four ; and which said deed 
was duly acknowledged, and afterwards, on the thirty-first day of 
May, eighteen hundred and twenty-eight, duly recorded in the of- 
fice of the clerk of the county of Onondaga. 
i ^nd I do further report, That the said testator was so seised of 
the lands aforesaid, in five equal undivided eighth parts thereof, 
as tenant in common ; and the said Isaiah Townsend and John 
Townsend were together seised of two equal undivided eighth 
parts thereof; and the said James McBride was also seised, as 
tenant in common, in the remaining equal undivided eighth part 
thereof. 

And I do further report. That the said testator, Isaiah Town* 
send, John Townsend and James McBride, paid thirty thousand 
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dollars, as the consideration money, for the said lands, in the pro* 
portions last above mentioned ; and immediately after the exe« 
cution and delivery of the last mentioned deed, took possession 
of all the lands thereby conveyed : and afterwards, on the eigh- 
teenth day of June, eighteen hundred and twenty-five, the said 
testator, together with the defendant, Catharine James, and the ' 
said Isaiah Townsend, John Townsend, and James McBride, to« 
gather with their resTpective wives, executed and delivered to Mo- 
ses D. Burnet, of Syracuse, and to the complainant, Gideon Haw- 
ley, a deed of conveyance, in trust, of which schedule marked F, 
annexed to the bill, is a true copy ; except that in the eighteenth 
line the word *^ eighty" ought to be eight ; and thai after the word 
** tenths," in the twentieth line, the following is omitted : '^ Num- 
ber two hundred and twenty-seven, containing twenty-two and 
three-tenth acres." That the execution of the said last mentioned 
deed of conveyance was duly acknowledged by all the parties 
thereto ; and was afterwards, on the fourteenth day of July, 
eighteen hundred and twenty-five, duly recorded in the clerk's of- 
fice of (he county of Onondaga. 

^nd I do further report, That the said Moses D. Burnet as- 
sumed the execution of the trust created in and by the last afore- 
said deed. That as such trustee he entered into possession of the 
said premises, and has sold various lots and parcels of the said 
land, and has executed and delivered several contracts for the 
sale thereof, and also several deeds of conveyance for different 
parcels thereof. 

Jlnd I do further report. That the said Moses D. Burnet has, 
from the time of the execution of the said last mentioned deed, 
and acting under the same and in the execution of the trust there- 
bv created, and under the direction of the testator during his life- 
time, and under the direction of several of the other cestui que 
trusts, expended large sums of money, which were advanced by 
the said tenants in common, in improving the lands so conveyed 
to him as aforesaid, in the erection of buildings thereon and other- 
wise. That the said lands have, since the creation of the said 
trust, very much increased in value. 

•4/irf / do further report. That the trust created by the last men- 
tioned deecf, still continues to be executed by the said Moses D. 
Burnet, notwithstanding the death of the testator. 

•ind I do further report^ That the said Catharine James, in and 
by her answer, claims her dower and thirds in the five equal un- 
divided eighth parts of all the lands and improvements, the title to 
which remained vested in the said Moses D. Burnet, and had not 
been contracted to be sold at the time of the death of the testator. 
That the complainants have declined assenting to the claim, and 
refused to allow the same. 

^nd I do further report. That schedule marked 6, annexed to 
the bill, is a true copy of a deed of conveyance of certain lands in 
the village of Syracuse, by Sbubal A. SaflTord and others to Moses 
D. Burnet, except that after the word ** forever," the following 
words are omitted, viz. '^ to the only proper use, benefit, and be- 
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And I do further report y That the consideration money mention- 
ed in the deed last aforesaid, was, at the time of the purchase of 
the said premises, all paid by the said testator, Isaiah Townsend^ 
John Townsend, and James McBride* in the following propor- 
tions, viz. the testator paid five equal eighth parts thereof, Isaiah 
Townsend and John Townsend two equal eighth parts thereof, 
and James McBride an equal eighth part thereof, and in which 
proportions it was understood and agreed that the said parties 
should be interested in the said premises, and that the said Moses 
D. Burnet should hold the same in trust for the said parties in the 
proportions aforesaid. 

And I do further report^ That the said Moses D. Burnet, imme- 
diately after the execution and delivery of the said last mentioned 
deed, entered upon the premises therein described, and has, under 
the advice and direction of the said testator, Isaiah Townsend, 
John Townsend, and James McBride, and at their expense, erect- 
ed large and valuable improvements thereon, which are now yield* 
ing large rents and profits. 

And Ida further report^ That schedule marked L, annexed to 
the IhII, is a true copy of a deed executed by said Moses D» Bur- 
net and wife, to Isaiah Townsend, John Townsend, and James 
McBride, and Gideon Hawley, James King, and Augustiju James, 
as trustees of the testator. 

And I do further report^ That the said Catharine James, widow, 
by her answer filed in this suit, claims to be entitled to dower and 
thirds in the lots and parcels of land, and the appurtenances there- 
unto belonging, mentioned and described in the d^ed, of which 
schedule marked 6, is a true copy, except as is before noted. . 
All which is respectfully submitted. 

PETER SLTON HENRY, 

Master in Chancery. 
Albany, 30M June, 1834. 



That on or about the twenty-fourth day of July, 1834, the de- 
fendants, William James and Henry James, filed their cross-bill 
in the court below, against a part of the defendants in the origi- 
nal suit, in the words following, to wit : 

IN CHANCERY. 

To THX Chancellor or the State of Nxw-Yobv. 

Humbly complaining showeth unto your honor, your orators, 
William James and Henry James, all of the city of Albanv : that 
Gideon Hawley and James Kmg of the said city, on the nrst day 
of September, one thousand eight hundred and thirty-three, filed 
their bill of complaiot in this honorable court, against your ora 
tors, and Augustus James, Jeannette Barker, William H. Bar- 
ker, John B. James, Edward James, Catharine Margaret James, 
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(bjr the name of Catharine James,) EUen King James, Howafd 
James, Ljdia James, Robert James, Marj Ann King, Catharine 
James widow, Catharine Gouriay, Robert Gourlay, John Gourlajt 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Catharine Elizabeth James, Ger- 
trude James, William Augustus James and Anna McBride James, 
which said bill was subi^quently amended by the order of this 
court, and the amended bill filed on the seventh day of March, 
one thousand eight hundred and thirty-four, to be relieved touch* 
iag the matters and thines set forth in the said bill; as on reference 
to the said bill, now on file in this honorable court, will more fully 
and at large appear; and to which your orators, for greater cer- 
tainty, pray leave to refer. 

And your orators further show unto your honor, that they were 
served with process of subpoena, to appear and answer the said 
bill ; and that they and the other defendants named in said bill 
have put in answers to the same ; and that all the infant defend- 
ants named in said bill appeared and put in answers, by their guar- 
dians ad litem duly appointed for that purpose, and that no repli- 
cation was put in to either of the said answers ; as by the said se- 
veral answers on file among the records of this court will more 
folly appear, and to which your orators, for greater certainty^ 
pray leave to refer. 

And your orators further show unto your honor, that in pursu- 
ance of an order of this court, duly made for that purpose, proof 
was taken, before one of the masters of this court, of the facta 
and circumstances stated in the said bill, and that all the material 
facts and circumstances stated therein were reported to be true 
by the said master. 

And your orators further show unto your honor, that the said 
bill of complaint stated among other things that William James, 
late of the city of Albany, deceased, (who was the father of your 
orators,) on the twenty-fourth day of July, one thousand eight 
hundred and thirty-two, nmde and published, his last will and tes^ 
tament in due form of law to pass all his estate, which will is fully 
set out and stated in the said bill of complaint, and which your 
orators pray may be taken and considered as a part of this thetr 
cross bill of complaint. 

That the said William James departed this life on the nine- 
teenth day of December, one thousand eight hundred and thirty- 
two, without having revoked or in any manner altered his said 
last will and testament, leaving a large real and personal estate 
as stated in said bill. 

And your orators further show unto your honor, that the said 
William James, in and bv the eighteenth section of his said will, 
as numbered in the bill of complaint before referred to, appointed 
the said Gideon Hawley, James King, and A ugustus James, his 
trustees, and did give, devise and bequeath to his said trustees, 
all his estate, both real and personal, of which he should be poa" 
sessed and entitled to devise and bequeath at the time of his death* 
and not therein before devised and bequeathed to his wife : In 
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Utuit to manage aod dispose of the same, and to receive and ap« 
ply the rents, issues and profits, proceeds, interest and income 
thereof, in the manner thereinafter directed and expressed : and 
hj the seventeenth section of his said will, the said testator deter- 
mined that the trust should continue, and that the final division 
of his estate should not take place until the youngest of his chil- 
dren and grand-children, living at the date of his will and attain- 
ing the age of twenty-one years, should have attained that age ; 
and that the said trustees were also appointed executors of the 
said will. 

And your orators further show unto your honor, that the said 
bill also stated the proving of the said will, the assumption of the 
trusts by the executors and trustees therein named, the issuing of 
letters testamentary to the said executors, the filing of an inven- 
tory of the said estate, the fact of the election of Catharine James, 
the widow of the testator, to take her dower in the real estate of 
the testator, in lieu of the devise made to her in and by the said 
last will and testament ; and that doubts had arisen as to the true 
construction of several important paragraphs and sections of the 
said will, and that the complainants, in the said original bill, were 
unadvised as to their duty on the subject of executing the provi- 
sions of the said will, in the particulars in which the true con- 
struction thereof was not clearly manifest : That several of the 
particulars in which such doubts as to the true construction of the 
said will had arisen, were stated and set forth in the said bill of 
complaint; and also the claim of the said Catharine James to 
dower in the real estate of the said Willialn James, and the diffi- 
culties that existed in regard to the same ; and also other matters 
as will more fully appear by reference to the said bill ; which said 
bill prayed among other things the aid of this honorable court in 
the premises, and for a construction of such parts of the said will 
as were of a dubious or ambiguous character, and that the com- 
plainants, and Augustus James, their co-trustee, might be in- 
structed as to the manner in which the trusts created by the said 
will ought to be executed, and for general relief. 

And your orators further show unto your honor, that your ora- 
" tors, William James and Henry James, by their separate answers 
filed to the said bill, admitted substantially the material facts there- 
in stated, and united in praying for a construction of the doubtful 
portions of the said w*ill; and that Augustus James, also admit* 
ted the material facts stated in said bill, and that the trustees and 
executors could not safely proceed to the execution of the trusts 
contained in the said will, otherwise than under the direction of 
this honorable court ; and also stated doubts and difficulties in re- 
lation to the matters contained in the said will, in addition to those 
stated in the bill of complaint, as on reference to the said answers 
will more fully and at large appear. 

And your orators further show unto your honor, that they are 
advised and believe, that the pleadings in the aforesaid suit now 
pending in this honorable court are not sufficient to bring before 
the court all the matters necessary to obtain a full decision upon 
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tiie rights of the several parties interested in the premises, anil 
*iipon the several doubts that exist as to the true construction, 
meaning and eflect of the said last will and testament of the said 
William James ; and that a final decree cannot be made upon the 
pleadings in the said suit without working great injustice to your 
orators. 

And your orators further show unto your honor, that the said 
William James died seised of a large and valuable estate, both 
real and personal, all of which is within the State of New-Tork, 
except some lots and tracts of land in the State of Illinois : That 
the real estate of the said William James, at the time of his deaths 
was worth, as your orators believe, about the sum of eight bun- 
dred thousand dollars; and that his personal estate amounted, as 
will appear from the said inventory, to nearly five hundred thou* 
sand dollars: That about one hundred thousand dollars of the 
said personal property consisted of stocks in various banking and 
other institutions, which are worth a large advance, as your ora* 
tors believe. 

And your orators further show unto your honor, that the said 
testator William James owed about one hundred thousand dollars 
at the time of his death, about one half of which was due to the 
Albany Insurance Company and the New-York Life Insurance 
and Trust Company, on account of stock held by him in said in** 
stituttoQs; and that the said trustees and executors have paid 
about seventy-two thousand three hundred and nine dollars eighty* 
four cents in amount of the said testator's debts, including interest 
payments. 

And your orators further show unto your honor, that the rents 
and profits of the real estate of the said testator William James, 
amounted, during the year ending the first day of January last» 
to about the sum of thirty-nine thousand eight hundred and thir- 
teen dollars thirty-five cents ; and will, as your orators believe, 
continue to yield that, and probably a greater amount ; much of 
the said real estate consisting of vacant lots, which will gradually, 
by leasine and judicious management, produce an additional in* 
come to the said estate: And that the income of the personal es* 
tate of the said testator, during the same time, amounted to about 
the sum of thirty-two thousand five hundred and seventy-three 
dollars sixty-one cents ; making an aggregate yearly income from 
the said real and personal estate in conjunction, of about the sum 
of seventy two thousand three hundred and eighty-six dollars 
ninety-six cents. 

And your orators further show unto your honor, that the said 
yearly income of the said estate, after deducting from the rents 
and profits of the real estate, the amount due to Catharine James, 
the widow of the said testator, for her right of dower therein, 
will not only satisfy the charges and expenses attending the trust 
estate, and pay the several legacies and annuities directed to be 
paid by the said last will and testament, but will leave a large sur^ 
plus in the bauds of the said trustees, after paying all the legal 
charges thereon ; which surplus, under the provisions and direc- 
ts 
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tions contained in the said wUI, must, according to the meaning 
and intent thereor, be retailed bj the said trustees, and accu.mu* • 
late in their bands^ until the final division of the testator^s ^estate 
at the time of the termination of the trust estate, as specified in 
the seventeenth section of the said will ; which accumulation so 
directed, your orators are advised, and therefore insist, is against 
the statutes of this State on that subject, an^ therefore void. 

And your orators further show unto your honor, that they are 
advised that the direction in the said will for the postponement of 
the division of the testator's estate to the time or the termination 
of the said trust, as specified in the seventeenth section tbereoC 
and the directions as to the said division contained in the thirty- 
seventh, thirty-eighth, thirty-ninth, fortieth, forty-first and forty- 
fourth sections of the said will as before numbered, are in contra- 
vention of the statutes of this State, and particularly of that part 
of the Revised Statutes concerning real property, and the nature, 
qualities and alienation of estates therein ; and that the said trust 
is therefore void, and that the said William James, as to the pro- 
perty devised to the said trustees, died intestate. 

And your orators further show unto your honor, that the dis- 
cretionary power given by the said wfll to the trustee or trustees 
who may make a final division of the said trust estate, to declare 
a forfeiture, either in wbole or in part, of the shares of any one 
of the testator's devisees therein named, for any of the reasons 
therein stated, and constituting the said trustee or trustees the 
tribunal to judge exclusively of the facts rendering such forfeiture 
proper, and the power given to the said trustee or trustees as to 
the final disposition of the said estate are, in the opinion and jude* 
ment of vour orators, not only provisions calculated to exate ul 
will and jealousies between the cnildren of the said William James 
deceased, and of evil tendency and liable to great abuse in their 
exercise, but are also, as they are advised, contrary to law, and 
therefore void. 

And your orators further show unto your honor, that tlie said 
William James died leaving his widow Catharine James and the 
following heirs at law surviving him, namely, his children your 
orators William James, Augustus James and Henry James, Jean- 
nette the wife of William H. Barker, John B. James, Edward 
James, Catharine Margaret James, Ellen King James and How- 
ard James, and his grand-daughter Mary Ann King, only chfld of 
his deceased daughter Ellen King, and Robert James and Lydia 
James, onlv children of his deceased son Robert James; all of 
whom, with the exception of the said Catharine James widow, 
and your orators, are mfants under the age of twenty-one years. 

And your orators further show unto your honor, that by the 
thirty-sixth section of the will of the said William James as mark- 
ed and numbered as aforesaid, the said William made certain de- 
vises and bequests to the children of his son Augustus and bis 
present wife Elizabeth, to his ^rand-daughter Anna McBride 
James, daughter of his son William, and to his grand-daughter 
Lydia James, daughter of his deceased son Robert before men- 
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lioned ; which devises and bequests may possibly be in some man- 
ner affected, if the said trust should be declared void : That the 
said Augustus James now has three children living by his present 
wire Elizabeth, namely, Catharine Elizabeth James, Gertrude 
James and William Auj^stus James. 

And your orators further show unto your honor, that in pursu* 
ance of the twentv-tbird section of the said last will and testament, 
the said Gideon Hawley now has the possession and custody of 
all deeds, mortgages, bonds, notes and other evidences of title and 
debt belonging to the estate of the said William James ; and that 
he hiES also in his possession^ and has received from time to time 
innce he entered upon his duties as such trustee, all the monies 
belonging to the said estate, either directly or from his co-trustees. 

To the end, therefore, that full and ade<)uate relief may be had 
in the premises, and that the said Gideon Hawley, James King, 
Augustus James, Catharine James, widow, William H. Baricer 
and Jeannette his wife, John B. James, Edward James, Catha- 
rine Margaret James, Ellen King James, Howard James, Mary 
Ann King, Lydia James, Robert James, Anna McBride James, 
Catharine Elizabeth James, Gertrude James and William Aueus- 
Ins James, may full, true and perfect answers make, upon their 
corporal oaths, to all and singular the premises herein before set 
forth, as fully and parlicularly as if the same were here again re- 
peated and they thereunto specially interrogated ; and that the 
trusts created in and by the said last will and testament of the said 
William James, or such of them, or so far as they shall appear to 
be invalid, be decreed by this court to be void : and that the said 
trustees, Gideon Hawley and James King, may be decreed to ac- 
count for all the estate, monies, evidences of debt, choses in action 
and other property that has come into their hands, or the hands of 
either of them, as trustees as aforesaid ; your orator, Augustus 
James, hereby offering to render an account on bis part, of all 
monies and property received by him in the premises, whenever 
this court may direct the same : that such portion of the said es- 
tate as may he necessary to pay or secure such of the several le- 
Jacies, annuities and bequests given by the said will as may be 
eemed to be valid, be set aside for that purpose, and safely in- 
vested where necessary under the direction of this court ; that 
the rights of your orators and of the heirs at law and next of kin 
of the said William James, of, in and to his estate real and per- 
sonal as aforesaid, may be ascertained and determined by this ho- 
norable court ; and that the said trustees may be decreed to deli- 
ver and transfer to the next of kin ol the said William James, un- 
der the direction of one of the masters of this court, all the per- 
sonal property in their possession, or in the possession of either 
of them, belonging to the estate of the said William James ; and 
that the said Gideon Hawley and James King, or either of them 
that may have the evidences of title of the red estate belondng to 
the estate of the said WilHam James in their possession, be de- 
creed to deliver over the same to such person or persons as this 
honorable court may direct : and that they may also release and 
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coDvey (o such person as this court maj direct, any real estate 
that may have been purchased with the funds of the said estate, 
by the said trustees as such, for the said trust estate, since the 
death of the said William James ; and that they may also execute 
such other releases and conveyances as may be necessary In the 
premises, your orator Augustus James hereby offering, as one of 
the said trustees, to unite in any such conveyances or releases ; 
and that the accounts of the said trustees and executors may be 
finally settled and closed, under the direction of this honorable 
court ; that the acts of the said trustees and executors, done in 
good faith, may be sanctioned and confirmed by this court ; that 
the right and mterest of the said Catharine James, widow, to 
dower in the real estate of which the said William James died 
seised, may be settled and determined by this honorable court as 
prayed for in and by the aforesaid bill of complaint, and the an* 
swer of the said Catharine James ; and that if the said trust es- 
tate and the devise to the trustees be declared void, that then. the 
real estate of which the said William James died seised, may be 
divided among his heirs at law, or the persons who shall be de- 
creed to be entitled to the same, in proportion to their respective 
interests therein, by commissioners or otherwise as the court may 
see fit, and that all necessary deeds and releases may be executed 
for carrying into effect any partition or division of the said estate: 
or if a division thereof shall be impracticable, that then the said 
estate, or such part thereof as cannot be divided, be sold under 
the direction of this court, and the proceeds distributed among the 
parties according to their several rights and interests in the pre- 
mises ; and that the case made by this your orators' cross bill may 
be heard at the same time with the case made by the said original 
bill, and a joint decree be made therein ; and that your orators 
ma^ have such other and further relief as shall be agreeable to 
equity, and the justice of their case may require. 

May it please your honor, the premises considered, to grant un- 
to your orators a writ or writs of subpoena, issuing out of and un- 
der the seal of this honorable court, to be directed to the said Gi- 
deon Hawley, James King, Augustus James, Catharine James, 
William H. Barker and Jeannette his wife, John B. James, Ed- 
ward James, Catharine Margaret James, Ellen King James, How- 
ard James, Mary Ann King, Lydia James, Robert James, Anna 
McBride James, Catharine Elizabeth James, Gertrude James, and 
William Augustus James, thj^rein and thereby commanding them 
andeacb of them, on a certain day and under a certain pain there- 
in to be named, personally to be and appear before your honor 
in thb honorable court, then and there to answer the premises, 
and to stand to, abide by and perform such order, direction and 
decree as shall be made therein. 

And your orators will ever pray. 

J. C. SPENCER, Solicitor, 

and of Counsel for Complainants. 
D. D. BARNARD, of Couwd. 
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The following answers to the aforesaid cross lull were duly filcd< 

IN CHANCERY. 

• 

BEFORE THE ChANCBLLOR. 

The joint and several answers of Gideon Hawlej, James King and 
Augustus James, three of the defendants to the cross bill of 
complaint filed by William James and Henry James, against the 
said Gideon Hawley, James King and Augustus James, who are 
impleaded with William H. Barker, Jeannette Barker, John B. 
James, Edward James, Catharine Margaret James, Ellen King 
James, Howard James, Lydia James, Kobert James, Mary Ann 
King and Catharine James, widow, defendants. 

These defendants now and at all times hereafter saving and re- 
serving to themselves all and all manner of advantage of exception 
that can or may be had or taken to the many errors, uncertainties 
and insufficiencies, and other imperfections in the said complain* 
ants^ said cross bill contained, for answer thereunto, or to so much 
thereof as these defendants are advised is material and necessary 
for them to make answer unto, they answering jointly and seve- 
rally say, that it is true, and they therefore admit the filing of the 
original bill of complaint b^ these defendants in this honorable 
court, at the time in the said cross bill mentioned, and that the 
said original -bill was amended at the time stated in the said cross 
UU ; that the said original bill was filed by these defendants to be 
relieved touching the matters therein stated. They also admit , 
that process of subpoena was served upon all the parties defen- 
dants to the original bill, who respectively appeared by their re- 
spective solicitors or guardians ad litem in this honorable court, 
and filed their several and respective answers, which are now of 
record in this honorable court : That they also admit, that in pur- 
suance of an order of this court, a reference was made to one of 
the masters of this court, to take proof of the material facts and 
circiHnstances stated in said original bill, and upon which the said 
master made his report, which these defendants have ready to 
present to this honorable court upon the hearing of this cause. 

And these defendants in further answering as aforesaid, also 
admit the alleged statement in their original bill of complaint, of 
the making and publication of the last will and testament of Wil- 
liam James, late of the city of Albany ; the death of the said Wil- 
liam James, leaving a large real and personal estate ; the appoint- 
ment of these defendants and Augustus James, one of the com- 
plainants in the cross bill, as his executors and trustees ; the de- 
vises and bequests to said trustees, and the assumption by the said 
trustees of the duties imposed on them in and by the said last will 
and testament, and that the said last will and testament is truly 
and accurately set forth in the said original bill of complaint. 

And these defendants in further answering as aforesaid, also 
admit that the original bill of complaint stated the provisions con- 
tained in the said will, in relation to the time of the termination 
of the said trust ; that letters testamentary were duly granted to 
these defendants and their said co-executor; that Cathianne James, 



114 

widow, had made her election to take her dower, instead of the 
provisions contained in the said last will and testament in her fa- 
vor ; and that doubts had arisen as to the true construction of 
several important paragraphs and sections contained in said will, 
as is particularly stated in said cross bill. They also admit that in 
their original bill of complaint, they asked for the true construction 
of the dubious parts of said will, and that this court might adjudi- 
cate as to the claims of said Catharine James for her dower in the 
said estate ; and that these defendants further sought, in their said 
original bill, for a judicial construction of all those parts of the will 
which were of a dubious or ambiguous character, and that-these 
defendants and their co-trustee might be instructed as to the man- 
ner in which the trusts created by said will were to be executed, 
and for general relief. 

And these defendants in further answering as aforesaid, admit 
that the complainants in said cross bill filed their separate answers 
to the said onginal bill, admitting the material allegations contained 
therein ; and that the complainant Augustus James admitted par^ 
ticularly, that the said trustees could not safely proceed to the 
execution of the trusts created in and by said will, without the 
instruction and direction of this honorable court. 

And these defendants in further answering as aforesaid, deny 
that the pleadings in the aforesaid original suit are insufficient to 
briuK all the matters before this honorable court, necessary for a 
full decision of the rights and interests of the several parties in- 
terested in the provisions contained in the aforesaid last will and 
testament ; but these defendants do admit, that if it is the intention 
of the complainants, by said cross bill, utterly to defeat said last 
will and testament, and to destroy the trust thereby created, and 
to defeat the intentions of the testator, that then the pleadings un- 
der the original bill of complaint are insufficient for the purposes 
of the complainants in the cross bill, and that a final decree couU 
not be made on said questions without having the same explicitly 
raised by the pleadings. 

And these defendants in further answering as aforesaicl, admit 
that the said William James, the testator, died seised of a very 
large and valuable estate, both real and personal ; all of which » 
situate within the state of New-York, except some lots and tracts 
of land in the state of Illinois. 

And these defendants in further answering as aforesaid, stale 
that a decree under the pleadings in this cause can in no wise af- 
fect the trusts created in and by said will, as far as they relate to 
the real estate situate in the state of Illinois. 

And these defendants in further answering as aforesaid, state 
that they have no sufficient knowledge, information, or grounds 
upon which to form a belief as to the aggregate value oi the real 
estate of which the testator died seised ; but they are ready and 
willing at all times to submit a complete inventory of such lands, 
together with the title deeds, to this honorable court, when and 
where this court may direct such inventory and title deeds to be 
produced. 
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And these defendants in further answering, admit that the tes- 
tator died possessed of personal property amounting, as appears 
by the inventory filed by these defendants, to the sum of five hun- 
dred and two thousand one hundred and eighty-five dollars and 
thirty-nine cents in value. That said inventory embraces all the 
items of said personal estate of the testator as have come to the 
knowledge of these defendants, except a sum less than one thou- 
sand dollars for errors and omissions discovered in their inventoiy 
since the same was made. 

And these defendants in further answering, admit that about the 
sum of one hundred and twenty-nine thousand three hundred and 
thirteen dollars and ten cents of said personal property, as stated 
in aforesaid inventory, consists in stocks in various bwking and 
other incorporations, including thirty-one thousand two hundred 
and fifty dollars of stock in the Syracuse Salt Company, some of 
.which are worth a market value, exceeding the nominal value of 
such stocks ; but these defendants are altogether unable to state 
what such increased value of such stocks amount to. 

And these defendants in further answering as aforesaid, admit 
that the testator at the time of his death owed about one hundred 
and nineteen thousand and fifty-seven dollars and fifteen cents, 
including interest which has since accrued and been paid on some 

Earts of said debts ; of which the sum of forty-three thousand three 
undred and fifty dollars wa» due to the Albany Insurance Com- 
pany and the New- York Life Insurance and Trust Company, on 
account of stock held by him in such institutions. 

And these defendants in further answering as aforesaid, admit 
that the said trustees and executors have paid the sum of seventy- 
two thousand three hundred and nine dollars and eighty-four cents 
on said testator's aforesaid debts. 

And these defendants in further answering, admit that the rents 
and profits of the real estate of said testator amounted, during the 
year ending on first January last past, to about the sum of thirty- 
nine thousand eight hundred and thirteen dollars and thirty-five 
cents ; and that said real estate may continue, as these defendants' 
believe, to yield annually that amount, by keeping the buildings 
and tenements on said real estate in a good state of repair ; but 
they have no knowledge or grounds upon which to form a l^lief 
that the nett annual amount of such rents and profits will be much 
increased, without a large expenditure being previously made upon 
the vacant lots. That they admit that by judicious management 
and the expenditure of moneys in improvements, the vacant lots 
of land, of which the testator died seised, might be made produc- 
tive. 

And these defendants in further answering as aforesaid, admit 
that for the ^ear ending on the first January lasl past, the personal 
estate of which the tesUitor died seised, yielded an income of about 
the sum of thirty-two thousand five hundred and seventy-three 
dollars and sixty-one cenfs ; making an aggregate income for said 
year, arising from said real and personal estate in conjunctioni 
aoAOunt to about the sum of seventy-two thousand three hundred 
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and eiglityH9ix dollars and ninety-six cents. That from the last 
mentioned sum, a deduction of about ten thousand dollars is to be 
made for the amount of the dower of said Catharine James widow, 
and the sum of fourteen thousand five hundred and eighty-one 
dollars and two cents for the repairs made upon buildings erected 
on the real estate, taxes charged upon the real and personal es 
tate, insurance, commissions to this defendant Augustus James, 
and other contingent expenses arising from the execution of said 
trust ; leaving for the last year the nett annual income of the whole 
estate in the hands of the trustees, amounting to about the sum of 
forty-seven thousand eight hundred and five dollars and seventy- 
two cents, to be appropriated to the various objects specified m 
said last will and testament. 

And these defendants in further answering, deny that after de- 
dHCting from the aggregate amount of the rents and profits of the 
real and personal estate the sum due to Catharine James widow, * 
for her dower, and the charges and expenses attending the trust 
estate, and the several legacies and annuities directed to be paid 
by said last will and testament, there will be large surplus re- 
maining in the hands of the trustees, after paying all the legal 
charges thereon ; which surplus, under the provisions and direc- 
tions contained in the said last will and testament, must, according 
to the meaning and intentions of said will, be retained by said 
trustees to accumulate in their hands, until the final division of the 
testator's estate at the time of the termination of the trust estate, 
as specified in the seventeenth section of said will. 

And these defendants in further answering, state that the whole 
of the annual nett income for the last year ofsaid real and personal 
estate, amounting to about the sum of about forty-seven thousand 
eight hundred and five dollars and seventy-two cents as aforesaid, 
was by no means sufficient to pay the debts due from said estate, 
the annuities, advancements and other incidental charges directed 
by said will to be paid, and which, according to law. should be 
paid out of the proceeds ofsaid estate before any surplus can pos- 
sibly accumulate in the hands ofsaid trustees. 

And these defendants further answering as aforesaid, state, that 
whether an accumulation is directed in and by said will or not, is 
a question of law. 

And these defendants submit to the judgment of this court, 
whether a testator has not power to direct an accumulation of the 
rents nnd profits of his real estate, and the income of his personal 
estate, as directed by the said testator. 

And these defendants in further answering as aforesaid, submit 
to this honorable court, that the said complainants in their said 
cross bill have not shown that an accumulation of the rents and 
profits and income of the testator's estate, or any part thereof, has 
taken place, or that such accumulation will take place before the 
termination of the trusts created in and. by said will. 

And these defendants further submit to this court, that if there 
is a positive or implied direction for an accumulation in said will, 
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that such directions are not contrary to the pi^visions of the |t% 
vised Statutes of this state. 

And these defendants in further answering as aforesaid, admit 
that the said complainants in the cross bill may have been advised 
that the directions contained in said will for the postponement of 
the division of tlie testator's estate to the time of the termination 
of said trust as specified in the seventeenth section thereof, and 
the directions as to the said division contained in the thirtv-seventh, 
thirty-eighth, thirty-ninth, fortieth, forty-first and forty-K>urth sec- 
tions of said will, as numbered in the copy of said will set forth in 
the original bill of complaint, are in contravention of that part of 
the Revised Statutes of this state concerning real property, and 
the nature, qualities and alienation of estates therein ; and that 
the said trust is therefore void, and that the said William James, 
deceased, died intestate as to the property purporting to have beea 
devised in and by said will ; which advice so given to the com- 
plainants in the cross bill, these defendants humbly submit to this 
court is erroneous ; and as they are matters of law, the true con- 
struction of said will, and the application to the provisions of said 
will of the principles established by the Revised Statutes before 
referred to, are to be decided and made by this honorable court as 
■latlers of law« 

And these defendants answering as aforesaid, state that the va- 
lidity of the discretionary power given by the said will to the trus* 
tees to make a final division of the trust estate and to declare a 
forfeiture either in whole or in part of any one of the testator's no* 
minated oestm que trusts, is a matter of law, and must be adjudi- 
cated as such by this honorable court. 

And they respectfully submit, whether the provisions contained 
in the foft^th section of said will, are not in accordance with the 
provisions of the common law as to the right and power of a tes* 
tator to delegate plenary authority to his trustees to manage, dis- 
pose and ultimately to divide his estate among a specified class of 
uominated cestui que trusts, but the delegation of such power by 
will is also in accordance with the provisions of the Revised Sta- 
tutes, and is of a salutary tendency,, and wisely calculated to pro- 
mote private respectability and public order. 

Ana these defendants answering as aforesaid, deny that such 
authority has an evil tendency, or is liable to abuse, because a suffi- 
cient check can be had by the interposition of this honorable court 
to prevent the improper exercise and abuse of such delegated au- 
thority. 

And these defendants in further answering as aforesaid, admit 
that said William James died leaving his widow, Catharine James, 
and the heirs at law named in said cross bill surviving him, all of 
whom, excepting said Catharine James, widow, and the complain- 
ants in said en»s bill, aicr under the age of twenty-one years. 

And theie deffndfnts further answering, admit that by the thi|w 
tieth sectfeh of said last will and testament, the said tei|tatOr gave 
directions to bis said trustees and their ^sucoeasors to cm||ts eer|am 
estates, amonnting in the whele to ninety thentotid aoUars, tor 
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Ae benefit of the children of tbis defendant, Augastas James, aii4 
his present wife Elizabeth, and his grand-daughters Anna McBride 
James and Lydia James, whose interests and ri^ts will be most 
vitally affected if the trust created in and by said will should Ise 
declared to be Toid^ 

And these defendants also admit, that this defendant, Augustus 
James, has three children by his wife Elizabeth, liring, as named 
in said cross biH^ 

And these defendants inp further answering as aforesaid, admi€ 
that m pursuance of the provisions contafned in the twenty-third 
section of said last will and testament, the said Gideon Hawley 
now has the possession or legal custody of aK deeds, mortgages, 
bonds, notes and other evidences of title and debt bdbnging to the 
estate of said William James; and that he has also in his posses- 
sion, or has paid out on behalf of said estate, and has received from 
time to time since he'assumed the duties devolved upon htm as 
such trustee, all the monies derived from said estate, either direct- 
ly, or from his co-trustees, and which have been credited in the 
book of accounts of said trust estate. 

And these defendants in further answering, state that they as^ 
sumed the duties imposed upon them in and by the said last will and 
testament, in good faith, and with a view of fulfilling the directions 
and expectations of said testator, as far as the same were under- 
stood from the provisions of the said will ; and that in the progress 
of executing the duties of said trust, they have transacted business 
to a very large amount in value, in paying debts, annuities, in sell- 
ing lands, m purcharinff outstanding titles to various parts of real 
estate in the city of Albany, some of which was in the possession 
of the testator at the time of his death, but held by a very imper- 
fect title; and they therefore humbly pray the protection of this 
court in all the acts which they may have done, either in conjunc* 
lion or separately, and in good faith. 

And these defendants unite in the prayer contained in the said 
cross bill, that the case made by the said cross bill may be heard at 
the s?)me time with the case made by the original biH of complaint, 
and that but one decree may be made in both cases. 

And these defendants humbly submit, that there is no other mat- 
ter or thing fn the said cross bill of complaint contained, material 
or necessary for these defendants to answer unto, and not herein 
and hereby answered unto, confessed or avoided, traversed or de- 
nied, is true to the knowledge or belief of these defendants; and 
this they these defendants are ready to aver, maintain and prove, 
as this honorable court shall direct ; and humbly pray to be hence 
dismissed, with their reasonable costs and ^charges in this behalf 
most wrongftilly sustained. 

JAMES KINO, 
GIDEON HAWLEY, 
AUGUSTUS JAMBS. 

Jabtbs Kino^ Sb/tcttor. 

B. P. H^TLCR, of CbnnseL 



8taVB up NfiW-YoRK, AUIANT CoUlfTTy M. 

Gideon Hawley and James Kmg, the defendants in the foregoing 
answer, being duly sworn on the twenty-sixth day of Jaly^ one thou- 
sdod eight hundred and thirty-four, before me, say that they have 
severally and respectively read the aforegoing answer, and know 
the contents thereof, and that the same is true of their own respec- 
tive knowledge, except as to the matters stated to be on their or 
either of their information or belief; and as to those matters they 
believe the same to be true. 

ERASTUS V. JOICE, 

Commissioner* 



IN CHANCERY- 

Bbpore the Chancellor, 

The joint and several answer of John B. James, Edward James, 
Catharine Margaret James, Ellen King James, Howard James, 
Robert James and Mary Ann King, infants under the age of 
twenty-one years, by John V* L. Pruyn, their guardian ad li- 
tem, impleaded with Gideon Hawley, James Kmg, Augustus 
James, Catharine James, widow, William H« Barker and Jean« 
neiCte his wife, Lydia James, Anna McBride James, Catharine 
Elizabeth James, Gertrude James and William Augustus James, 
defendants, to the cross bill of complaint of William James and 
Henry James, complainants* 

These defendants, by John V . L. Pruy n, their guardian ad litem, 
specially appointed by this honorable court to take charge of their 
mhts and interests in the premises, saving and reserving to them- 
selves now and at all times hereafter, all and all manner of bene- 
fit and advantage of exception which can or naay be had or taken 
to the many errors, uncertainties and other imperfections in the 
aaid complainants' said cross bill contained, for answer thereto, or 
onto so much or such part thereof as these defendants are advised 
it is material for them to answer unto, they answering by their 
said guardian ad litem, say, that they are infants under the age of 
twenty-one years, and strangers to all the matters and thinss in 
the said cross bill set forth and referred to ; and these defendants 
being infants of tender years, submit themselves to the judgment 
of this honorable court, and humbly hope that their rights and in- 
terests in the premises may be folly protected and saved to them ; 
without that there is any other matter or thing in the said cross 
hill of complaint contained, material for them to answer unto and 
not herein and hereby well and sufficiently answered unto, con- 
fi»Med or avoided, traversed or denied, is true to the knowledge 
and belief of these defendants. 
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And these defendants pniy to be heooe dismissed, witti liieir 
reesonaUe oosls and cbams in this behalf sustained. 
JoJin B. James. Edward James, Catharine Mar- 

Sar^ James, Ellen King James, Howard 
amesy Robert James and Mary Ann King, 

by 
(S^ed) JOHN y. L. PRUYN^ 

their guardian ad itiem, and SoKciiar in pertcm. 

H. BLEEOKER, 

Of QmnnL 

CiTT OP Albany, ss: 

John y . L. Pruyn, the guardian ad litem above named, was, on 
this 26th day of July, 1834, sworn before me, that he bad read the 
foregoing answer, and that he verily believes the facts therrai 
stated are true. 

(Signed) T. M. BURT, 

CamfniMMtoner of DeedB* 



IN CHANCERY. 
Befors ths Chancjsllor* 

Tbe answer of Anna McBride James, an infant under the a^ of 
twenty-one years, by Henry H. Martin, her guardian ad litem, 
impleaded witfi Gideon Hawley, James King, Augustus James, 
Joon B. James, Edward James, Catharine Margaret James, El- 
len King James, Howard JaOies, Robert James, Mary Ann Kin^, 
Catharine James widow, William H. Barker And Jeannette his 
wife, Lydia James, Catharine Elizabeth James, Gertrude James 
and William Ai^gustus Jamos, defendants to the cross bill of 
WflUam James and Henry James, eomplaintots. 

This defendant, by Henry H. Martin, her guardian ad litem, sp^* 
daily appointed by this honorable court to take charge of her r^hts 
and interests in the premises, saving and reserving to herself now 
and at all times hereafter, all and all manner of benefit and advan* 
tage of exception which can or may be had or taken to the many 
errors, uncertainties and other imperfections in tbe said complain- 
ants' said cross bill contained, for ansvver thereto, or unto so much 
and sucli part thereof as this defendant is advised it is material for 
her to answer unto, she answering by her saiidi guardian ad litem, 
says, that it is true that William James, late of tbe city of Albany, 
deceased, in and by the twenty!-b}3i:th section of his last will and 
testament, as marked and numbered in the original bill of com* 

Clint referred to in the said cross bill, made a certain deWse and 
quest to this defendant, being a property to the amount in value 
of twenty thousand dollars, to be conveyed to this defendant at tbo 
time and in tbe manner mentioned in said will, and to which thi» 
defendant particularly refers ; and this defendant insists that no 
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iUtigality in the said trust can in any manner aflecl the rights of 
this de^ndant to the said legacy, inasmuch as the same is specific, 
aod made a charge on the rents and profits of his estate, and the 
proTision creating the same in no way or manner against the law- 
of the land. 

And this defendant in further answering says, that she is an in* 
iant under the age of twenty-one years, and a stranger to all the 
other matters and things in the said cross bill set forth and refer* 
red to; and this defendant being an infant of tender years, submits 
herself to the judgment of this honorable court, and humUy hopes 
that her rights and interests may be protected and saved to her ; 
without that there is any other matter or thing in the said cross 
bill contained material for her to answer unto, and not herein and 
hjpreby well and sufficiently answered unto, confessed or avoided^ 
fcraveraed or denied, is true to the knowled^ and belief of this de- 
fendant; and this defendant prays to be hence dismissed, with her 
leasonaUe costs and char|;es in this behalf sustained. 

Anna McBnde James, by 

HENRY H. MARTIN, 
Her guardian ad Ulem^ and Solicitor in person^ 

L. HOYT, of Counsel 

City op Albany, s»: 

Henry H. Martin, the guardian ad litem above named, was, on 
this 28th day of July, 18S4, sworn before me, thai he had read the 
foregoing answer, and that he verily believes the fects therein stat- 
ed are true. 

(Signed) W. H. FONDEY, 

Matter in Chancery^ 



IN CHANCERY. 

Before the Cbancbllor. 

The several answer of Lydia James, an infant under the a^e of 
twenty-one years, by Henry G. Wheaton, her guardian ad litem, 
impleaded with Gideon Hawley, James Kine, Augustus James, 
Catharine James, William H. Barker and Jeannette his wife, 
John B. James, Edward James, Catharine M. James, Ellen 
King James, Howard James, Mary Ann King, Robert James, 
Anna McBride James, Catharine Elizabeth James, Gertrude 
James, and William Augustus James, defendants to the cross 
bill of complaint of William James and Henry James, complain- 
ants. 

This defendant, by Henry G. Wheaton, her ^ardian ad litem, 
savine and reserving to herself now and at all tunes hereafter, all 
and ul manner of tonefit and advantage of exception that may in 
any wise be had or taken t6 the many errors, uncertainties and 
inavflieiencies, in the complainants' said hill of complaint contain* 
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ed, for answer thereunto, or unto so much and such parts thereof 
as the said defendant is advised is necessery or material for her to 
answer, she answering by her guardian as aforesaid, satth, that 
she admits that the defendants, Gideon Hawley and James King, 
filed their original bUl of complaint in this honorable court at the 
time and against the parties in the said cross bill mentioned, and 
that such proceedings have been had in the said original suit as is 
stated in tne said cross bill of complaint. 

And this defendant, further answering as aforesaid saith, that 
she has been informed and believes, and therefore admits it to be 
true, that the said original bill of complaint stated that William 
James, the father of the complainants named in the said cross hili, 
on the twenty-fourth day of July, in the year one thousand eight 
hundred and thirty-two, made and published his last will and tes- 
tament in writing, in due form of law to pass real estate, and timt 
said will is fuUy set forth in the said original bill of complaint ; 
that the said William James departed this life on the nhieteeoth 
day of December, in the year one thousand «ght hundred and 
thirty-two, without having revoked his said last will, or in any 
manner altered the same, and that he left a large real and person- 
al estate, 

^ And this defendant further answering as aforesaid saith that 
she admits that the said William James, in and by the eighteenth 
section of his said will, as numbered in the copy thereof set out in 
the said original bill of complaint, devised, ordered and appointed 
in substance as it is stated in the said cross bill of complaint, and 
created the trusts therein mentioned ; and by the seventeenth sec- 
tion of said will, the said testator directed that the said trusts should 
continue until the youngest of his children and grand-children liv- 
ing at the date of bis said will and attaining the age of twentv- 
one^years should attain that age ; and that the trustees named m 
said will were appointed executors thereof. 

And this defendant further answerinff as aforesaid saith, that 
she admits the prayer of the said original bill to be in substance as 
it is stated to be in the said cross bill. 

And this defendant further answering as aforesaid saith, that 
she admits that the answers of the complainants, filed bv them in 
the original suit, were in substance as they have stated them to 
be in their said cross bill, and that the said complainants are ad- 
vised that the pleadings in the said original suit are not su^cient 
to bring before this honorable court all the matters necessary to 
enable the court to make a full and final decision upon the rights 
and interests of the several parties interested in the subject nuit- 
ter of said suit, and to determine all the questions that have ari- 
sen as to the construction of the aforesaid will, and that a final de- 
cree cannot be made in said original suit upon the pleadings there- 
in, without doing injustice to the said complainants in this suit. 

And this defendant further answering as aforesaid saith, that 
she admits the value and situation of the real and penonal estate 
which the said William James died seised or possessed of, are tru- 
ly stated in the said cross bill, and that a portion of the said per^ 
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flOlMi] estate consists of stocks which are worth a large advance 
UDon their orig^al cost ; and she further admits, that the amount 
or the indebt^ness of the said William James at the time of his 
death is also truly stated in said cross bill. 

And this defendant further answering admits, that the facts in 
relation to the income of the real and personal estate of the said 
William James, and the rents, issues and profits arising therefrom 
are truly stated in said bill, and that the yearly income of the 
said estate, after deducting from the rents and profits of the real 
eotate the aasount due to the said Catharine James, the widow of 
the said William James, for her right of dower therein, will not 
only satisfy the charges and expenses attending the managemeiit 
of tlie said trust estate, and pay all the said legacies bequeathed 
hy said will, but will leave a large surplus in the hands of the said 
trastees, wbicht under the provisions of the said will, would be 
retaioed in the hands of the said trustees io accumulate till a final 
dispoaition *of said property is to be made at the termination of 
aaid trust as aforesaid, and that such accumulation is contrary to 
the statutes of this state, and- that the same is therefore void. 

' And this defendant further answering as aforesaid saith, that 
she admits that the said William James died, leaving the several 
persons named in the said bill of complaint, and who are made 
defendants hereto, his heirs at law. 

And this defendant further answering as aforesaid saith, that 
•be is i^orant of all the other matters stated in said cross bill of 
complaint, and forasmuch as she is an infant of tender years, she 
submits her rights and interest in the premises to the judgment of 
this honorable court, and prays that the same may be fully pro- 
tected and preserved. 

All whicn matters and things this defendant is ready to aver, 
maiotain and prove, as this honorable court shall direct, and she 
humbly prays to be hence disgaissed with her reasonable costs 
and charges in this behalf sustained. 

H. G. WHEATON, 
Ouardian ad lUemfor Lydia James. 

A. TOWNSEND, of Counsel. 

. AUIABT, ss : 

Henry G. Wheaton being duly sworn, doth depose and say,, 
that he has read the above answer and knows the contents there- 
of, and that the same is true of his own knowledge, except as to 
those matters therein stated to be on the information and belief of 
the defendant, and as to those matters he believes it to be true. 
Sworn before me, this S8th day of July,. 1834. 

Jacob Lansino, 
Judge of Albany Common Pleas^ Counsellor^ ifc. 
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MIt Ddmed, departed this kTc at the time for that purpose stated 
therein, without Iiaving revoked or in any fcnanner aKered his said 
last will and testannent, leaving a large real and personal estate, 
as stated in the said cross TmII ; and that the said William James, 
in and by the eighteenth section of his said will, as numbered lA 
the sard bill, appointed the said Gideon Hawley, James King and 
Augustus James his trastees, and did give, devise ahd bequeath 
to his said trustees all his estate, both real and personal, in the 
manner stated in the said cross bill, and upon the trusts therein 
referred to ; and did^ in and by the seventeenth section of his said 
will, determine that the said trust should continue for the length 
of tioae stated in the said cross bill ; and that the said trustees 
were also appointed executors of the said will. 

And this defendant further admits, that the said William James, 
Henry James and Augustus James, by their separate answers fil- 
ed to the said bill, made the admissions and raised the doubts 
mentioned and referred to in the said cross bill. 

And this defendant further answering says, that whether the 
pleadings in the aforesaid suit are or are not sufficient for the pur- 
poses stated in the said cross bill, or whether or not a final de- 
cree can be made upon the pleadings in the said suit without work* 
ing great injustice to the said complainants, are questions of law 
which this defendant is not competent to answer, and which he 
therefore respectfully submits to this honorable court. 

And he further absvvering admits, that the said William James 
died seised of a large and valuable estate, both real and personal, 
all of which is within the state of New-York, except some lots 
and tracts of land in the state of Illinois ; and that the said real 
and personal estate, at the time of the death of the said William 
James, were respectively worth about the amounts for that pur- 
pose stated in the said bill ; and that a large amount of the said 
Eersonal property, and as he understands and believes about one 
uhdred thousand dollars thereof, consisted of stocks in varieus 
banking and other institutions, which are worth a large advance ; 
that the said William James owed, as this defendant is informed 
and believes, a considerable amount at the time of his death, but 
what amount this defendant knows not with any degree of cer- 
tainty, and that a part of the said debt, but what' part thereof he 
knows not with any certainty, was due to tiie Albany Insarance 
Company and the New* York Life and Trust Company, on acMvfit 
of stock held by him in said institutions, and that the said trus- 
tees and executors have paid a considerable amount of the said 
testator's debts, but what amount in particular he knows not, nor 
is he informed, except by the said bill, but leaves the said trus- 
tees and executors to make such proof thereof as they may be 
advised is necessary. 

And this defendant further answering says, that he knows not, 
nor is he infortned, except from the said cross bill, of the preoise 
amount of the income of the real or personal estate of the saM 
testator for the year ending on the first day of January hist, not 
of the aggregate thereof, and can therefore neither admit nor de* 



mig vfbc^bar the wsie is correctly stated in the said bill, tlthouch 
he admits that the same amounted to a large sum of money, and 
xYmX t^ie said real estate will for the reasons stated in the said cross 
bill, coQtfDue Co yield the same and probably a greater amount 
timn during the said year ending on the first day of January last 
And this defendant further adnuts, that the said yearly income 
of the 89»d estate, after deducting from the rents and profits of the 
real estate the amount due to Catharine James, the widow of the 
said testator, for her right of dower therein, will not only satisfy 
the charges and expenses attending the trust estate, and pay the 
several legacies and annuities directed to be paid by the said last 
will and testament, but will leave a large surplus in the hands of 
the said trustees, after paying all the legal charges thereon : which 
surplus, under the provisions and directions contained in tke said 
will, ipust, according to the meaning and intent thereof, be retain- 
ed by the said trustees, and accumulate in their hands in the man- 
ner ahd for the time stated in the said cross bill ; and which ac- 
oiumilation this defendant admits, as he is advised, is against the 
statutes of this state on that subject, and therefore void, 

And this defendant further admits, that the said complainants 
are advised in the manner stated in the said cross bill, touching 
tbc^ directions in the said will particularly referred to in the said 
cross bill, and the discretionary powers given by the said will to 
the said trustees. 

And this defendant further admits, that the said William James 
died, leaving his widow Catharine and the heirs at law stated in 
the said cross bill him surviving j all of whom, with the exception 
of Catharine James widow, and the said complainants, are iniants, 
under the age of twenty-one years ; that by the thirty-sixth see<> 
tion of the will of the said William James, as marked and num- 
bered as aforesaid, the said William James made the devises and 
bequests in the said cross bill particulaily referred to ; but the ef- 
fect which declaring the said trust void would have upon the said 
last mentioned devises and bequests, this defendant humbly sub- 
nuts is a question of law to be passed upon by this honorable 
cpurL 

And he further admits that the said Augustus James now has 
the three children named in the said cross bill living, by his pre- 
sent wife Elizabeth. 

And this defendant further answering says, that he is informed 
and believes, and therefore admits, that in pursuance of the 
twenty-third section of the said last will and testament, the said 
Gideon Hawley now has the possession and custody of all deeds, 
mortgages, bonds, notes, and other evidences of title and debt be- 
longing to the estate of the said William James, and that he has 
also in his possession, and has received from time to time, sinc<^ 
he entered upon his duties as such trustee, all the monies belong- 
ing to the said estate, either directly or from his said co-trustees. 
Without this, that there is any other or further fact, matter or 
thing in the said bill contained, material or necessary for this de- 
fendant to answer, and not herein and hereby well and sufficiently 
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answered, admitted or avoided^ is true, according to his best 
knowledge, information and belief. ^ 

All which facts, matters and things be is ready to aver, main- 
tain and prove, as this honorable court may direct and award ; 
and he humbly prays to be hence dismissed with his reasonable 
costs and charges in this behalf sustained, &c. 

(Signed,) WILLIAM H. BARKER 

Francis Griffin, Sol. for DefH^ 

Wm. H, Barker, 

Geo. W. Strong, of Counsel, 

m 

City and County of New-York, ss. 

The above named defendant, William H. Barker, was, on thb 
ninth day of October, in the year of our Lord one thousand eight 
hundred and thirty-four, sworn by and before me, that he has 
read the foregoing answer, to which he has subscribed his name, 
and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters which are therein ^ated 
to be on his information and belief, and as to those matters be be- 
lieves it to be true. 

THOS. WM. TUCKER, 

Commissioner of Deeds. 



IN CHANCERY. 
Bkforjs the Chancellor. 

« 

The separate answer of Jeannette Barker, one of the defendants, 
an infant under the age of twenty-one years, by John Walworth, 
her guardian ad litem, duly assigned by an order of this honora- 
ble court in that behalf granted, and who is impleaded with 6i-« 
deon Hawley, James King, Augustus James, Catharine James, 
William H. Barker, John B. James, Edward James, Catharine 
Margaret James, Ellen King James, Howard James, Mary Ann 
Kin^, Lydia James, Robert James, Anna McBride James, (^ 
thanne Elizabeth James, Gertrude James and William Augus- 
tus James, the other defendants to the bill of complaint of Wil- 
liam James and Henry James, complainants. 

This defendant, now and at all times, by her before named guar- 
dian, saving and reserving unto herself all and all manner of be- 
nefit and advantage of exception that can or may be had or taken 
to the many errors, uncertainties and insufficiencies in the said bill 
of complaint contained, for answer thereto, or to so much and such 
parts thereof as she is advised it materially concerns her to an- 
swer, answering by her before named guardian, saitb, that she is 
a stranger to all and singular the matters and things in the said 
bill of complaint contained, otherwise than that this defendant has 
heard that William James, her father, in the said bill named, Was 
in his lifetime seised of and entitled to several lands and tenements, 
and also possessed of a large personal estate ; and also that the 
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gaid Williafki Japies, in and by bis last will aikd testamoDt, nude 
some provision for this defendant. 

And this defendant being an infant of tender years, submits her* 
self to the judgment of this honorable court, and humbly* prays 
that whatever rights and interests she has to the real or personal 
estate of her said father, may be protected by this honorable court, 
and preserved for her benefit. 

Without that, that there is any other or further fact in the said 
bill contained, material for this defendant to answer; and she 
humbly prays to be hence dismissed, with her reasonable costs and 
charges in this behalf sustained, &c. 

(Signed) JOHN WALWORTH, 

Ouardian ad litem. 

Francis Grifitn, Solicitor for Ouardian. 

6bo. W. Stbono, of Counsel. 

City awd Cottntv of New- York, ss : 

John Walworth, the guardian ad litem for the above named de« 
fendant, Jeannette Barker, was, on this tenth day of October, in 
the year of our Lord one thousand eight hundred and thirty-four, 
sworn by and before me, that he had read the foregoing answer, 
to which he has subscribed his name, and knows the contents 
thereof, and that the same is true of bis own knowledge, exc^ept 
as to the matters which are therein stated to be on his information 
and belief, and as to those matters he believes it to be true. 

H. WALWORTH, Com'r in Chancery. 



IN CHANCERY. 

Befors the Chancellor. 

The joint and several answer of Catharine Elizabeth James, Ger- 
trude James and William Augustus James, infants under the 
age of twenty-one years, by J. L Roosevelt junior, their guardian 
ad litem, impleaded with Gideon Hawley, James King, Augus- 
tus James, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Robert James, Mary 
Ann King, Catharine James widow, William H. Barker and 
Jeannette bis wife, Lydia James and Anna McBride James, de- 
fendants to the cross bill of William James and Henry James, 
complainants. 

These defendants, by James L Roosevelt junior, their guardian 
ad litem, specially appointed by this honorable court to take charge 
of their rights and interests in the premises, saving and reserving 
to themselves now and at all times hereafter all and all manner of 
benefit and advantage of exception which can or may be bad or 
taken to the many errors, uncertainties and other imperfections in 
the said complainants' said cross bill contained, for answer thereto, 
or unto so much and such part thereof as these defendants are ad- 
vised it is material for them to answer unto, they answering by their 



nM maordian ad litem, jotntiy and severaH j aay^ that ihfij iMtieve 
it to be true, and tbey therefore admit the filing of the original biU 
of complaint bjr the said Gideon Hawley and James Kin^ in this 
honorable court, at or about the time in the said cress bdl men- 
tMoed^ and that the said original hill was amended at or about the 
time stated in the said cross bUl ; and that the said original UU 
was filed to be relieved touching the matters therein staled. They 
also presume that process of suhpcena was served upon aU the 
parties defendants to the original bill, who respectively appeared 
by their respective solibitors or guardians ad litem in this bonorafala 
court, and nled. their several and respective answers, which these 
defendants believe are now of record in this honorable court. They 
also admit that in pursuance of an order of this court, a r^erence 
was made to one of the masters of this court, to take proof of the 
material facts and circumstances stated in said original bill^ and 
upon which the said master made a report. 

And these defendants further answering as aforesaid, also believe 
the alleged statement in the original bill of complaint, of the making 
and publication of the last will and testament of William Jamea, 
late of the city of Albany ; the death of the said William JameSi 
leavii^ a large real and personal estate ; the appointment of the 
said cSdeon Hawley and James King and Augustus James as his 
executors and trustees ; the devises and bequests to said trustoeSi 
and the assumption by the said-trustees of the duties imposed cwa 
them in and by the said last will and testament, and that the said 
last will and testament is truly and accurately set forth in the said 
original bill of complaint. 

xhese defendants believe that the complainants in said cross bill 
filed their separate answers to the said original bill, admitting the 
material allegations contained therein; and that the defendant 
Augustus James admitted particularly that the said trustees could 
not safely proceed to the execution of the trusts created in and fay 
said will, without the instruction and direction of this honorable 
court. 

These defendants cannot say whether the pleadings in the afore> 
•aid original suit are insufficient to bring all the matters before this 
bonprable court, necessary for a ftiU decision of tlie rights and in- 
terests of the several parties interested in the provisions contained 
in the aforesaid last will and testament. 

And these defendants in further answering as aforesaid, admit 
that the said William James, the testator, died seised and pos- 
sessed of a very large and valuable estate, both real and personal, 
all of which is situate within the state of New- York, except some 
lots and tracts of land in the state of Illinois. 

And these defendants are advised that a decree under the plead- 
ings in this cause can in no wise affect the trusts created in and 
by said will, as far as they relate to the real estate situate in the 
state of Illinois. 

And these defendants in further answering as aforesaid, state 
that they have no sufficient knowledge, information or grounds 
upon which to form a belief as to the precise aggregate value of 
the real estate of which the testator died seised. 
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These dtofeadmite admit HMit tbe tesCAtor died possessed bf pM^- 
eoilal property amountiDg to the snm of five hundred thousand 
dollars and upwards. 

And these defendants believe that about the sum of one hundred 
fttid twenty'4iine thousand three hundred and thirteen dollars and 
teii cents of said personal property, £onsists in stocks in various 
iMinlnng and other incorporations. 

And these defendants in further answering as aforesaid, believe 
UMit the testator, at the time ot his death, owed alK)ut one hundred 
and nineteen thousand and fifty-seven dollars and fifteen cents, 
fcicloding interest which has since accrued and been paid on some 

Earts of said debts ; of which the sum of forty-three thousand three 
undred and fifty dollars was due to the Albany Insurance Com* 
pany and the New- York Life Insurance and Trust Company, on 
acceuttt of stock held by him in such institutions. 

These defendants believe that the said trustees and executors 
have paid a large sum on said testator's aforesaid debts. 

These defendants admit that tbe rents and profits of the real 
estate of the said testator amounted, during the year ending on 
first Jannary last past,to more than thirty-nine thousand eight nun^ 
dred dollars ; and that said real estate may continue, as these de- 
AHidants believe, to yield annually that amount and more, by keep* 
kig the buildings and tenements on said real estate in a good state 
of repair ; and they admit that by judicious management, and tbe 
expenditure of moneys in improvements, the vacant lots of land of 
which the testator died seised might be made very productive. 

And these defendants admit that for the year ending on the first 
of January last past, the personal estate of which the testator died 
seised yielded an income of more than thirty-two thousand five 
hundred and seventy-three dollars ; making an aggregate income 
for said year, arising from said real and personal estate in conjunc- 
tion, of seventy -two thousand three hundred and eighty-six dollars 
and upwards. 

Ana these defendants in further answering as aforesaid, admit 
that said William James died, leaving his widow Catharine James, 
and the heirs at law named in said cross bill, surviving him ; allt>f 
whom, except the said widow and the complainants m said cross 
bill, are under the age of twenty-one years. 

And these defendants further answering, admit that by the thir- 
tieth section of said last will and testament, the said testator gave 
directions to his said tuistees and their successors to create certain 
estate, amounting in the whole to ninety'-thousand dollars, for the 
benefit of these d^endants and of bis grand-daughters, Anna Mc- 
Bride James and Lydia James. 

And these defendants also admit that the defendant Augustus 
Jatnes has three children, to wit, these defendants, by his wife 
BKnbeth, living', as named in said cross bill. 

And these defendants Airther answering, say that they are in** 
fofmed and believe that Catharine James, the widow of the testa- 
tor, did not, as vequirad by the Revised Statutes, ** within one 
year after the death of her husband, enter on the lands to be as- 
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s^ed to her for her dower, or comrneiice proceedings £»r the 
recovery or assigDroent Ihereor;^' but whether^ nevertheless, she 
is to be decreed to have elected to take the devise or pecuniaiy 
provision made for her in the will of her deceased husband, is a 
question of law which these defendants, by their guardian ad liteni, 
respectfully submit to the judgment of this honoriible courts 

And these defendants further answering, say that they' cannot 
admit that all or any of the trusts in the said will contained, so far 
as respects the several provisions thereby intended to be made in 
favor of these defendants, are contrary to law and void. On the 
contrary, these defendants are advised and insist, that as well the 
contingent devise in favor of these defendants on the decease of 
their father, as the devise of fifty thousand dollars at the expiration 
of the trust, so far as respects the substance and leading object 
thereof, are perfectly leeal and valid, and they pray that the same 
may in substance be upheld and sustained by the judgment and 
decree of this honorable court. 

And these defendants are further advised and insist. First That 
by the expression '* rents and profits" in his will, the testator 
meant increase generally, as well of personal as of real estate. 

Second. That although the testator directs the provision of fidy 
thousand dollars for the children of Augustus James, to be made 
out of the '^ rents and profits" of his estate, yet inasmuch as he 
dearly intended that it should be made at all events, and inasmuch 
as the duration of the trust, and of course the aggregate amount 
of the rents and profits is uncertain, it would be competent and 
proper that the chancellor should order the trustees to set apart 
80 much of the capital of the real estate as will be of the value of 
fifty thousand dollars, and to hold the same in trust, to apply the 
rents and profits thereof in like manner as the general income of 
the testator's estate, until the expiration of the trust, and then to 
convey the principal or capital to the said children, in the noanner 
mentioned in the will. 

Third. That if the provision of fifty thousand dollars can only 
be made out of the income of the estate, it will then be the duty of 
the trustees to apply the first and the whole of that income, ex- 
elusive of all other bequests, to the purpose in question, until that 
purpose is satisfied. 

Fourth, That the devises in favor of these defendants do not 
(within the prohibition of the Revised Statutes) imply a direction 
to accumulate. 

Fifth. That the trust, although it may terminate sooner, cannot 
continue longer than the lives of the two youngest descendants of 
the testator in being at the dat*e of his will. 

Sixth. That a contingent remainder, although limited upon a 
term of years, is nevertheless valid, provided such term of years, 
has reference, as in this case, to lives in being at the creation of 
the estate ; and provided further, that such lives, if more than two 
in number, are so circumstanced (as in this case also,) that two can 
be detached from all the others and ascertained as the ^* two first" 
• in the intention of the testator. 
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And these defendants in further answering say, that bein^ in- 
fants under the age of twenty-one years, and strangers to all the 
other matters and things in the said cross bill set forth and refer- 
red to, they submit themselves to the judgment of this honorable 
court, and humbly pray that their rights and interests may be pro- 
tected and saved to them. 

Without that, that there is any other matter or thing in the said 
cross bill contained, material for them to answer, and not herein 
and hereby well and sufficiently answered unto, confessed and 
avoided, traversed or denied, is true to the knowledge or belief of 
these defendants; and these defendants pray to be hence dismissed, 
with their reasonable costs and charges in this behalf sustained. 

JAMES I. ROOSEVELT, Jr. 

Ouardian ad litem and CounseL 

The answer was filed without being sworn to, by consent of the 
complainants' solicitor. 



The defendants to oe i aid cross bill having all appeared and 
answered in person or by their solicitor, the following report was 
made by one of the masters in the court below. 

IN CHANCERY. 
Bbforb the Chancellor. 



William James and Henry James, 

vs. 
Gideon Hawley, James Kine, Catharine James, wi- 
dow, William H. Barker, Jeannette his wife, John I 
B. James and others. 

To THS Chancellor of the Stats or Nsw-Torr. 

By an order of this court made and entered in the above entitled 
cause on the twenty-first day of October, in the year one thousand 
eight hundred and thirty-four, it was, among other things, ordered 
that it be referred to one of the masters of this court to take proof 
of the facts and circumstances stated in the complainants' bill of 
complaint against the said infant defendants, agreeably to the pray- 
er of the said bill. 

I, Peter Seton Henry, one of the masters of this court, and re- 
siding in the city of Albany, to whom the said order was handed 
for execution. Do Report^ That on the twenty-second day of Oc- 
tober, instant, I issued my summons to the respective parties in 
this suit, to be and appear at my office in the city of Albany, on 
the twenty-fifth day or October, instant, at ten o'clock in the fore- 

18 
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QOOfiiy to attend to the taking proo& of the facts and circamstanees 
stated in the complainants' bill of complaint; that the said suoh 
mons was returned to me, and the service thereof was duly ad^ 
mitted by the solicitors of the respective defendants. And I da 
further report, that on the said twenty-fifth day of October, instant, 
(being attended by John Y . L. Pruyn, Esquire, who appeared for 
all the infant defendants except the defendant Lydia James, for 
whom no person appeared,) I proceeded to take proof of the facts 
and circumstances m^stioned in the complainants' said bill of com- 

gaint. And I do further report, that having examined into the 
cts alleged in the complainants' bill of complaint filed in this 
cause, and having taken testimony thereon, I do find, and so cer- 
tify, that the material facts therein stated are true ; except^ 

That the personal estate of the testator, William James, amount- 
ed, at the time of his death, to the sum of five hundred and two 
thousand one hundred and eighty-five dollars and thtrty-nine cents, 
and that part of the said personal property consisted of stock in 
various banking and other institutions, amounting, in the aggregate, 
to ninety-eight thousand and sixty-three dollars and ten cents, some 
of which are at a large advance, besides the sum of thirty-one thou- 
sand two hundred and fifty dollars in the stock of the Syracuse 
salt company ; and except. 

That the said William James, at the time of his death, owed 
about the sum of one hundred and twelve thousand doUars, which 
said sum includes a bond of ten thousand dollars to Gertrude 
Ross, widow of the testator's deceased son, Robert James, for the 
benefit of the children of the said Robert, of which fifteen thousand 
four hundred and fifty dollars was due to the Albany Insurance 
Company, and twenty-seven thousand nine hundred dollars to the 
New-Tork Life Insurance and Trust Company, on account €# 
the stock held by him in the said institutions, all which is respect- 
fully submitted. 

PETER SETON HENRY, 

Master in Chancery. 

Jilbmy, 25th October, 1834. 



This cause being in readiness was regularlv brought to a hear- 
ing in the court bdow, on the pleadings in the origmal and cross 
suits, at the October term of the said court, in the year 1884; and 
during the progress of the argument the following order was en- 
tered by consent of the counsel of all the parties* 
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jIi a Caurt of Chancery^ htldforthe State of Jfew-Y&rkf at the ciiy 
of Jllbanyy on the twelfth day of November j one tho%isond eight 
hundred and thiriy-fourn 

PmsssNT, REUBEN H. WALWORTH, Chancellor. 

Gideon Hawley and James King, 

vs, 
William James, Augustus James, Henry James, Jean- 
nette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary 
Ann King, Catharine James widow, Catharine Oour*- 
lay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay, Catharine Elizabeth James, 
Grertrude James, William Augustus James, Anna 
M cBride James. 

This cause having been brought to a hearing, on the original 
bill and answers of the several defendants, and the master's re- 
port on the truth of the facts stated in the said original bill, and 
also upon the cross bill filed by William James and Henry James, 
and the several answers put in thereto, and . the master's report 
as to the truth ot the facts stated in the said cross bUl, on the 
twenty-eighth day of October last past, at the City-Hall in the 
city of New- York; and it having appeared to the chancellor in 
the progress of the arguments, that all the persons interested in the 
subject matters involved by the points raised in this causie, are not 
osade parties to this suit: It is ordered, on motion of James King, 
of cpunsel for the complainants, with the consent of the following 
counsel of the parties defendants, to wit, of John C. Spencer, es- 
quire, of counsel for the defendants Catharine James widow, and 
Henry James, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay and William H.' Barker ; of D. D, Bar- 
nard, esquire, of counsel for the defendants William James, Anna 
McBride James and Lydia James; of John V. L. P^uyn» esquire, 
raardian ad litem for the iufant defendants John B. James, Edward 
James, Howard James, Robert James, Catharine Margaret James, 
Ellen King James and Marv Ann King ; of James I. Roosevelt, 
esquire, guardian ad litem of the infant defendants Catharine Eliza- 
beth James, Gertrude James and William Augustus James ; of 
John Duer, esquire, of counsel for the defendant Augustus James, 
and of Thomas William Tucker, esquire, of counsel for the in* 
fant defendant Jeannette Barker: That the complainants have 
liberty to amend their original bill on file in this cause, by insert- 
ing; the following statement at the bottom of the twelfth page, to 
wit: 

^* And your orators further shew untoyour honor, that Marcia 
James is the wife of the testator's son William James; Elizabeth 



James is the wife of the testator's son Augustus James, and 6er« 
trude S. Ross is the wife of William E. Ross, and the mother of 
the infant defendants Robert James and Lydia James. Also, that 
the said bijl be further amended, by adding after the words ''Au- 
gustus James," in the twenty-fourth line of the thirteenth page, 
the words following, ^^ Marcia James, Elizabeth James, Gertrude 
S. Ross and William E. Ross." 

And it is further ordered, with the like consent, that the said 
complainants in the original bill of complaint be permitted to file 
a supplemental bill, containing the following statement : 

'^ And your orators further shew unto your honor, that after filing 
of the original bill in this cause, and on the first day of July, eigh- 
teen hundred and thirty-three, Elizabeth Tillman James, the in- 
fant daughter of the defendants William James and Marcia James, 
was born, and on the tenth day of January, eighteen hundred and 
thirty-four, William James Barker, the infant son of the defendants 
William H. Barker and Jeannette Barker, was born ; and on the 
eighth day of October, eighteen hundred and thirty-four, the infant 
defendant John B. James was intermarried with Mary Helen Yan- 
denberffh, an infant under the age of twenty-one years, and who 
is now bis wife." 

And it is further ordered, with the like consent, that the com- 
plainants have leave to omit the service of the supplemental bOl 
on any of the former parties, defendants, and that the said amend- 
ments be made and supplemental bill filed at any time within 
twenty days from this date, nunc pro tunc. 

And it is further ordered by the chancellor, that Alonzo C. Paige, 
esquire, be, and he is hereby appointed euardian ad litem of infant 
defendants Elizabeth Tillman James, William James Barker and 
Mary Helen James. And as it appears to the chancellor that the 
points raised on behalf of the said William James may be in hos- 
tility to those of his wife Marcia James, it is further ordered by 
the chancellor, that the said Alonzo C. Paige, esquire be appoint- 
ed next friend of the said Marcia James, and that he enter his ap- 
pearance for her in this cause. 

And as it appears to the court from the points made on behalf 
of the said Augustus James, that he has no adverse interests to 
those of his wife Elizabeth James, it is therefore further ordered, 
that she be at liberty to appear in this cause by Beverly Robinson, 
esquire, as her solicitor. 

And it is further ordered, that the master's report already made 
in this cause, stand as taken against the said infant defendants and 
adults, Marcia James and Elizabeth James, unless their guardian, 
next friend or solicitor shew good cause to the contrary to this 
court in twenty days from this date. 

A copy. 

JAMES PORTER, Register. 
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That in pursuance of the aforesaid order the original bill on file 
was accordingly amended ; and tiie following supplemental bill 
Was filed by the complainants in the original bill : 

IN CHANCERY. 

To THE Chancellor op the State of New«York« 

Humbly complaining, shew unto your honor, your orators, Gi- 
deon Hawley and James King, both of the city of Albany, by leave 
of this court first had, that your orators exhibited their original 
bill of complaint in this cause, against William James, Augustus 
James, Henry James, Jeannette Barker, William H. Barker, John 
B. James. Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, RobeK James, Mary Ann King, 
Catharine James, widow, Catharine Gourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Catharine Elizabeth 
James, Gertrude James, William Augustus James, Anna McBride 
James, and which bill of complaint was afterwards and on the 
seventh day of March, in the year one thousand eight hundred and 
thirty-four, amended by an order of this court, a copy of which 
amended bill is hereunto appended, and marked with the letter 
A, and which forms a part of this supplemental bill, and to which 
your orators, for greater certainty as to the contents thereof, pray 
leave to refer. 

And your orators further shew unto your honor, that all the de« 
fendants appeared and put in their several and respective answers 
at different times, except Robert Gourlay and Catharine Gourlay, 
against whom the said bill was taken as confessed, according to 
the rules and practice of this court. That copies of the said sev- 
eral answers are hereunto appended and marked severally B, C, 
D, £, F, G, H, I, J, K, L, M, and which form a part of this sup- 
plemental bill. 

And your orators further shew unto your honor, that in pursu* 
ance of an order of this court, entered in the said original cause on 
the twenty-sixth day of May, in the year one thousand eight hun- 
dred and thirty-four, a reference was had before Peter Seton Hen- 
ry, one of the masters in this court, to take proof of the facts sta- 
ted in the said amended bill of complaint : that the said master, 
on the thirtieth day of June, in the year one thousand eight hun- 
dred and thirty-four, made his report, which is on file in this ho- 
norable court, and a copv of which is hereunto appended, marked 
schedule N, and which forms a part of this supplemental bUl. 

And your orators further shew unto your honor, that the de- 
fendants, William James and Henry James, on or about the twen- 
tv-fifth day of July, in the year one thousand eight hundred and 
tnirty-four, filed their cross bill against your orators and Jean- 
nette Barker, William H. Barker, John B. James, Edward James, 
Catharine James, Ellen King James, Howard James, Lydia 
James, Robert James, Mary Ann King, Catharine James, widow, 
Catharine Elizabeth James, Gertrude James^ William Augustus 
James, Anna McBride James, a copy of which is hereunto ap- 
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tended, marked X, and which forms a part of this supplemental 
ilL 

And your orators further shew unto your honor, that on the 
twenty-sixth day of July, in the year one thousand eight hundred 
and thirty-four, your orators filed their joint and several answers 
to the said cross bill, a copy of which is hereunto appended, mark- 
ed with the letter O, and which forms a part of this supplemental 
bill. 

And your orators further shew unto your honor, that the other 
defendants to the cross bill except Augustus James appeared in the 
said cross suit and filed their several and respective answers, copies 
of which are hereunto subjoined, and are marked with the letters P, 
Q, R, S, T, U, y, and which form a part of this supplemental bill. 

And your orators further shew unto your honor, that in pursu- 
ance of an order of this court, entered in the said cross suit on the 
twenty-first day of October, in the year one thousand eight hun- 
dred and thirty-four, Peter Seton Henry, one of the masters in this 
court, made a report that the material facts stated Jn the said cross 
bill were true, and which report is now on file in this court, and 
a copy whereof is hereunto appended and is marked W, and forms 
a part of this supplemental bill. 

And your orators further shew unto your honor, that this cause 
was set down and brought to a hearing on the original amended 
bill, and answers put in thereto, and the cross bill and the several 
answers put in thereto, and the master's reports on the truth of 
the facts stated in the said original bill and cross bill, when the 
Chancellor directed the said original amended bill to be further 
amended by the addition of severalnew parties as defendants, and to 
add by way of supplement as follows : '* That after filing the ori- 
^* ginal bill in this cause and on the first day of July, in the year 
'^ one thousand eight hundred and thirty-four, Elizabeth Tillman 
^' James, the infant daughter of the defendants, William James 
'' and Marcia James, was born ; and on the tenth day of January, 
*' in the year one thousand eight hundred and thirty-four, William 
^' James Barker, the infant son of the defendants, William H. Bar- 
^' ker and Jeannette Barker, was born ; and on the eighth day of 
^' October, in the year one thousand eight hundred and thirty-four, 
*' the infant defendant, John B. James, was intermarried with 
'' Mary Helen Vandenburgh, an infant under the age of twenty^ 
** one years, and who is now his wife." 

And your orators further shew unto your honor, that an order 
was duly entered on the said twenty-eighth day of October, in the 
year one thousand eight hundred and thirty^four, on motion of John 
Duer, of counsel for Augustus James, one of the complainants in 
the cross suit, with the .consent of the counsel for all the other 
parties to the said suit, that the cross bill on file be amended by 
striking out the name of the said Augustus James as complainant, 
and inserting it as defendant, and that he should have leave as 
such defendant to adopt the answer of the defendants, Gideon 
Hawley and James King, to the said cross suit 
And your orators are advised, that to entide them to a com- 
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plete decree in the premises, it is necessary to hare the said Eliza*' 
oeth Tillman James, William James Barker, and Mary Helen 
James, the wife of the said John B. James, made parties to this 
suit. 

To the end, therefore, that the said Elizabeth Tillman James, 
William James Barker, and Mary Helen James, may full, true and 

5 perfect answers make to the several matters mentioned and set 
brth in the original amended bill of complaint, paragraph by para- 
graph, in as full and perfect a manner, as if the same Were here 
again repeated and they thereunto interrogated, and that your ora- 
tors may have the full benefit of such suit and proceedings against 
the said Elizabeth Tillman James, William James Barker and Ma- 
ry Helen James, and may have the same relief against them as 
they mi^ht or would have had against the parties, defendants in 
the original suit ; or that your orators may have such further and 
other relief in the premises, as to your honor shall seem meet. 

May it please your honor to grant unto your orators the writ of 
subpoena, to be directed to the said Elizabeth Tillman James, 
William James Barker and Mary Helen James, commanding them 
and each of them, by a certain day and under a certain penalty 
^flierein to be inserted, to be and appear before our Chancellor, 
in our court of Chancery, and then and there to answer the pre- 
mises, and further to stand to and abide such order and decree 
therein, as shall be agreeable to equity and good conscience. 

And your orators will ever pray, &c. - 

JAMES KING, Sol. 

BENJAMIN F. BUTLER, of Counsel. 



The copies of the aforesaid original bill and answers thereto, 
the aforesaid cross bill and answers thereto, the aforesaid reports 
appended to the supplemental bill on file, are omitted in this copy, 
as it would be a useless repetition of documents already inserted 
in this case. 

The following answers were severally received after filing the 
aforesaid supplemental bill. 

IN CHANCERY. 

Before the Chancellor. 

The joint and several answers of William James Barker, and Eliza- 
beth TOlman James, infants, under the am of twenty-one years, 
by Alonzo C. Paige, their guardian ad litem, impleaded with 
Gideon Hawley, James King, Catharine James, widow, William 
H. Baiicer and Jeannette lus wife, John B. James, Edward 
James, Catharine Margaret James, Ellen King James, Howard 
James, Mary Ann Kin^, Lydia James, Robert James, Anna 
McBride James, Cathanne Elizabeth James, Gertrude James, 
William Augustus James, Augustus James, Marcia James, Eli- 
zabeth James, Gertrude S. Ross, and William E. Ross, defend- 
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ants, to the cross bill of complaint of William James and Henty 
JameSy complainants. 

These defendants, by Alonzo C Paige, their guardian ad litem 
aforesaid, saving and reserving to themselves, now and at all times 
hereafter, all and all manner of benefits and advantage of excep-* 
tion which can or may be had or taken to the many errors, uncer- 
tainties and other imperfections in the complainants' said cross 
bill contained for answer thereunto, or unto so much or such part 
thereof as these defendants are advised it is material for them to 
answer unto, they answering by their said guardian ad litem, say 
that they are infants under the age of twenty-one years, and 
strangers to all the matters and things in the said cross bill set 
forth and referred to. And these defendants beine infants of ten- 
der years, submit themselves to the judgment of this honorable 
court, and humbly hope that their rights and interests in the pre- 
mises may be fully protected by this honorable court, and saved to 
them. Without that, that there is any other matter or thing in the 
said cross bill of complaint contained, material for them to answer 
unto. And these defendants pray to be hence dismissed with their 
reasonable costs and charges in this behalf sustained. 

WILLIAM JAMES BARKER, and 
ELIZABETH TILLMAN JAMES, by 

A. C. PAIGE, 
TAeir Guardian ad litem, and Solicitor in person. 

P. POTTER, of Counsel 
Albany County, ss. 

Alonzo C. Paige, the guardian ad litem above named, was on 
this day of , 1835, sworn before me that he had 

read the foregoing answer, to which he has subscribed his name, 
and knows the contents thereof, and that he believes the facts 
therein stated to be true. 



IN CHANCERY. 

Beforb thk Chancbllor. 

The separate answer of Mary Helen James, an infant under the 
age of twenty-one years, by Alonzo C. Paige, her guardian ad 
litem, impleaded with Gideon Hawley, James King, Catharine 
James widow, William H. Barker and Jeannette his wife, John 
B, James, Edward James, Catharine Margaret James, Ellen 
King JameS; Howard James, Mary Ann King, Lydia James, 
Robert James, Anna McBrid^e James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, Augustus 
James, Marcia James, Elizabeth James, Gertrude S. Ross, Wil- 
liam E. Ross, William James Barker and Elizabeth Tillman 
James, defendants to the first original cross biU, and the sup- 

Slemental cross bill of complaint of William James and Henry 
ames, complainants. 
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This dcdiMdiiiit hy Alooao C. Pfttge, ber gvardtaii ad iKem albre* 
^dy saving and reserving to herself now and at all times bereaf* 
ter, aH and all manner of benefit and advantage of exception 
which can or may be had or taken to the many errors, uncertain^ 
ties, and other imperfections, in the complainants' said first origi» 
nal cross bill, and said supplemental cross bill, contained for an* 
awer thereunto, or unto so much and such parts thereof as this 
defendant is advised it is material for her to answer unto, 'she an« 
•wering by her said guardian ad litem, says that she is an infant 
under the age of twenty-one years, and a stranger to all the mat* 
ters and things in said nrst original cross bill, and said supplement 
tal cross bill set forth and referred to ; and tliis defendant being 
an infant of tender years, submits herself to the judgment of this 
honorable court, and humbly hopes that her rights and interests 
in the premises may be fully protected by this honorable court, 
«nd saved to her, without that there is any other matter or thing in 
the said first original cross bill and said supplemental cross bill of 
complaint contained, material for her to answer unto. And this 
defendant prays to be hence dismissed with her reasonable costs 
and charges in this behalf sustained. 

MARY HELEN JAMES, by 

ALONZO C. PAIGE, 
Her Guardian ad litem^ and Soliciior in person^ 

P. POTTER, of Counsel. 

A1.BANV CouNTT, ss : — AIouzo C. Paige, the guardian ad litem 
above named, was on this day of 1835, 

sworn before me, that he had read the foregoing answer, to which 
he has subscribed his name, and knows the contents thereof, and 
that he believes the facts therein stated to be true. 



IN CHANCERY. 

Bbforb the Chancellob* 

The joint and several answers of Elizabeth Tillman James, Wil* 
liam James Barker, and Mary Helen James, infants, under the 
age of twenty-one years, by Alonzo C. Paige, their guardian ad 
litem, impleaded with William James, Augustus James, Henry 
James, John B. James, Edward James, Catharine James, Elllea 
King James, Howard James, Lydia James, Robert Jam|^ Ma- 
ry Ann King, Catharine James, widow^ Catharine Gourlay, 
Robert Gourlay, John Gourlay, Margaret Gourlay, Jeannette 
Barber Gourlay, Elizabeth Gourlay, Willtarh James Gourlay, 
Catharine Elizabeth James, Gertrude James, William Augustus 
James, Anna McBride James, William H. Barker, Jeannette 
Barker, Marcia James, Elizabeth James, Gertrude S. Ross, and 
William E. Ross, the other defendents to the amended, original 
and supplemental bills of complaint of Gideon Hawley and 
James King, complainants. 

Id . 



These defimdents, now and at all times, by tfaetr aforesaid goar- 
dian, saving and reserving to themselves all, and all manner of b^ 
nefit and advantage of exception which can or may be had or takea 
to the many errors, uncertainties and insufficiencies, in the said 
amended, original and supplemental bills of complaint contained 
for answer thereunto, or to so m«ieh and such parts thereof as tbey 
are advised it materially concerns them to answer, answering by 
their aforesaid guardian, say, that they are strangers to all and 
singular tbi3 matters and things in the said amended, original and 
supplemental bills of complaint contained, otherwise than that 
these defendants have been informed and believe, that Willian 
James, tbe testator in the said amended original bill of coot- 
plaint named, was in his life time seised of and well entitled to 
several lands and tenements, and also possessed of a large person- 
al estate, and died seised and possessed thereof. And also that 
the said WiHiam James, in and by his last will and testament, made 
some provisioif for these defendants* And these defendants being 
infants under the age of twenty-one years, submit themselves to 
the judgment of this honorable court, and humbly pray that what- 
ever rights and interests they have to the real and personal estate of 
the said William James, or to a provision for support, or for educa- 
tion and support out of tbe same, may be protected by this honor- 
able court, and preserved for their benent. Without that, that 
there is any other or further fact in the said amended original and 
supplemental bills of complaint contained, material for these de- 
fendants to answer. And they humbly pray to be hence dis* 
missed with their reasonable costs and charges in this behalf sus- 
tained, &c. 

ALONZO C. PAIGE, 
Guardian ad litem Jor the infant defendants^ 
Elizabeth Tillman James, William James 
Barker^ and Mary Helen James^ and so- 
licitor in person. 

P. POTTER, of Counsel. 

Albamt County, ss: 

Alonzo 0. Paige, the guardian ad Utem above named, being 
sworn, says, that he has read the foregoing answer, to which he 
has subscribed his name, and knows the contents thereof, and that 
tbe same is true of his own knowledge, except as to the matters 
which are therein stated to be on information and belief, and aa 
to those matters be believes it to be true. 

Sworn this of 

18S6, before me. 
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IN CHANCERY. 

Before the Chancellor. 

The separate answer of Marcia JameS) wife of William Jamee^ 
by AloDZO C. Paige, her next friend^ who is impleaded with 
William H. Barker and others, the other defendants to the biQ 
of complaint of Gideon Hawley and James King, complainants. 

This defendant, now and at all times saving and reserving to 
herself all and all manner of benefit and advantage of exception 
^*hich can or may be had or taken to any errors, uncertainties^ 
insufficiencies and other imperfections in the said bill of complaint 
contained, for answer thereunto, or to so much or such parts there* 
of as she is advised it is material or necessary for her to answer, 
answering by her before named next friend, saith that she hath 
beard and therefore admits, that William James, the testator in 
the said will named, did, at the time in that behalf therein stated, 
duly make and publish his last will and testament in due form of 
law to pass real estate, in the words and figures, or to the effect 
set fortti in the said bill of complaint, but for greater certainty as 
to the exact contents of the said will, and the true and proper 
construction thereof, this defendant begs leave to refer to tne ori* 
ginal, or the record or a certified copy thereof. 

And this defendant further answering admits, that the said Wil« 
liam James departed this life on or about the time stated in said 
bin of complaint, without having revoked or in any manner alter- 
ed his said last will and testament, leaving a large real and per* 
sonal estate. The real estate being situate in different parts of 
this state and in the state of Illinois, and his personal estate con«_ 
sisting of a great many bonds and mortgages, judgments, decrees, 
and stocks in public and private incorporated companies ; but this 
defendant has no personal knowledge that the complainants, and 
their co-executor, Augustus James, has filed a complete and per* 
feet inventory thereof; in the office of the surrogate of the city 
and county of Albany, except from the allegation in the compain* 
ants' bill and hearsay, and this defendant therefore leaves the 
complainants to make such proof as they may be advised. 

And this defendant further answering says, that it may be true 
that the said last will and testament was proved in the manner 
stated in said bill : That such letters testamentary were issued to 
the complainants and the said Augustus James : That they have 
assumed upon themselves the burthen of the execution thereof, 
and of the trusts created in and by the said will and testament : 
That the said Catharine James did, on such day and by such deed, 
declare her election to take her dower instead of the provisions 
made for her in said will and testament, and that the said deed 
was on such days duly proved and recorded ; that such notice of 
the said election was given ; that the complainants and the said 
Augustus James have, since the said notice was given, admitted 
the right of the said Catharine James to receive her dower of such 
real estate, and made such payments to her on account of her tdd 
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dower ; and that the said Catharine James has executed releases 
of her right of dower to the purchasers in and to such tracts cf 
land, and for such consideration as is stated in said bill of com- 

Elaint ; but tliis defendant has no personal knowledge of any such 
tcts, and she therefore leaves ttie complainants to make sueb 
proof thereof as thej may be advised. 

And this defendant further answering says, that it may be true 
that such bill was filed by the said William James, and such pro* 
ceedings and decree had thereon ; that the said mansion house 
and appurtenances were sold on such day and purchased by the 
complainants and their said co-trustee for such sum, and out of 
the same such sum was paid to the said Catharine James ; and 
that the said Augustus James has declined becoming a party com- 

{dainant, and for such reason as is stated in said bill; but this de- 
endant having no personal knowledge thereof, leaves the com- 
plainants to make such proof thereof as they may be advised. 

And this defendant further answering admits, that the said 
Jeannette B. Gourlay died leaving such children as is stated in 
said bin ; and that the said Jeannette Barker, after the date of 
the said will and before the testator's death, intermarried with the 
defendant V\ illiam H. Barker, and is now his wife. 

And this defendant further answering says, that it may be true 
that the said testator died leaving^debts due by him, and of such 
amount; that the said Augustus James has presented such de- 
mand in writing, requiring the complainants to pay to him, for 
such purpose, the one fourth of the probable amount to which he 
will become entitled upon the ultimate division of the said trust 
estate, as is stated in the complainants' bill ; but this defendant 
having no personal knowledge thereof, leaves the complainants to 
make such proof thereof as they may be advised. 

And this defendant further answering admits, that there is suf- 
ficient personal property belonging to the estate of the testator, to 
pay off nil the debts due from the estate, and the legacies directed 
to be paid in and by the said will and testament. 

And this defendant further answering says, that it may be true 
that the complainants have sold several parcels of the said real 
estate, so situated, for fair prices, at private sales; that the com- 
plainants have made the said Augustus James such allowance for 
the services required of him by said will ,* that such allowance is 
the usual rate of allowance in the city of Albany; that other 
persons might be obtained to perform such services for about three 
per cent upon the whole amount collected ; that the complainants 
and their co-trustee at such time procured such book for minutes, 
in which to enter such proceedings, in which such principles were 
so established ; that the employment of such clerk is necessary ; 
that the youngest grand-child of the testator, if he lives, will at- 
tain the age of 21 years on the 29th day of December, 1852 ; that 
the testator, at the time of his death, was seised of such parcels 
of land in the county of Onondaga; that the said Augustus James 
claims the said parcels of land as a donation from his father, and 
ban suhQiitted to the complainants such evidence thereof; that the 
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received racb communication, and adopted such pre* 
amble and resolutions, as is stated in tbe complainants' bill ; but 
this defendant having no personal knowledge of any such matters, 
leaves tbe complainants to make such proof thereof as they fnay 
be advised. 

And this defendant further answering admits, that tbe testator's 
said children and grand-children were respectively born on the 
days, and that the testator left such heirs at law him surviving, 
as is stated in the complainants' said bill. 

And this defendant further answering says, that it may be true 
the complainants have paid, since the testator's death, to the said 
William James and Henry James, quarter-yearly, the annuity 
bequeathed to them by the testator; that the said Catharine James 
bas required tbe complainai>ts and their co-trustee fo pay her her 
dower in such real estate ; that there are several such parcels and lots 
of real estate in which the testator had only a right m equity ; that 
tbe complainants and their co-trustee have, since the death of the 
testator, obtained such deeds of the said lots ; that the said Catha- 
rine James claims dower in all such lots ; that the said testator, 
Isaiah Townsend and others became seised of a large real estate 
in Syracuse, and by such deed, and in such proportions, and paid 
such consideration therefor, and took possession thereof, and af* 
terwards on such day, with their wives, executed and delivered 
such deed in trust to the said Moses D. Burnet and the complain- 
ant Gideon Hawley ; that the. said Burnet has assumed the exe- 
cution of the said trust, and has sold various lots of the land de- 
8crit>ed in such deed, and has executed and delivered several con- 
tracts for the sale thereof, and several deeds for diSerent parcels 
thereof; and has expended large sums of money in improving such 
lands; that the said trust continues to be executed by the said 
Burnet ; that the said Catharine James claims her dower in such 
parts thereof; that such deed of certain lots in Syracuse was exe- 
cuted and delivered by the said Shubel A. Safibrd and others 
to the said Burnet; that the consideration was paid in such man- 
ner ; that the said Burnet should hold the same in trust in such 
manner; that he has erected such valuable improvements there- 
on ; that the said Burnet executed and delivered to the said Isaiah 
Townsend, John Townsend, James McBride, the complainants, 
and their co-trustee, such deed; that the said Catharine James 
claim*s dower in the lands described in such deed ; that the com- 
plainants have declined to assign her such dower; but this defend- 
ant has no personal knowledge of any such matters, and she there- 
fore leaves the complainants to make such proof thereof as they 
may be advised. 

And this defendant further answering admits, that doubts have 
arisen upon the construction of the provisions of the said i|ill re- 
ferred to in the complainants' said bill of complaint, and that the 
complainants and their said co-trustee have assumed upon them- 
selves the burthen and responsibility of executing the said trust, 
aad have commenced the execution thereof. 

Aad this defendant fortber answering insists, that the provision 
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made in the 80th clause of the said will is valid^ and not contrary 
to law. And that she, this defendant, will, on the death of her 
husband, William James, be entitled to the benefit of the same, 
although her said husband should leave no child or children by her 
him surviving; and although he should not die until after the ex- 
piration of the said trust. 

And this defendant further answering says, that she submits all 
her rights and interests in the premises under the said last will 
and testament, to the decision of this honorable court ; and being 
a feme covert, she humbly prays that they may be protected by 
this honorable court, and preserved for her benent. Without 
that, that there is any other or further fact in the said bill con- 
tained material for this defendant to answer. And she humbly 
prays to be h^ce dismissed with her reasonable costs and charges 
m this behalf sustained, &c. 

MARCIA JAMES, by 

A. C. PAIGE, kernext 
friend and Solicitor in person. 
PLATT POTTER, 

of Counsel 

SCRBITECTADY, 88. 

Alonzo C. Paige, the next friend above named, being sworn, 
says, that he has read the foregoing answer, and knows the con- 
tents thereof, and that he believes the facts therein to be true. 

A. C. PAIGE. 
Sworn this 1 1th day of March, 
1835, before me. 

D. C. Smith, Comrn^r of Deeds. 



IN CHANCERY. 

Before the Chancellor. 

The joint and several answer of William E. Ross and Gertrude S. 
Ross his wife, impleaded with William James, Au^istus James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James, widow, Catharine Gourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Catharine Eliza- 
beth James, Gertrude James, William Augustus James, Anna 
McBride James, Elizabeth James, Marcia James, William 
James Barker, Elizabeth Tillman James and Mary Helen James 
defendants^to the amended bill of complaint of Gideon Hawley 
and James King, complainants. 

These defendants, the said William E. Ross and Gertrude S. 
Ross, now and at all times hereafter saving and reserving to tbaoK 
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••Itea aU and all manner of benefit and advantage of exception 
thai may be bad or taken to the many errors, uncertainties and 
insufficiencies, in the complainants' said bill of complaint contain* 
ed, for answer unto, or unto so much and such parts thereof as 
they shall be advised are necessary and material for them to make 
answer unto, answering say that they admit, that William James, 
the testator in the said bill named, did, at the time in that behalf 
therein stated, duly make and publish his last will and testament 
in due form of law to pass real estate to the effect set forth in 
the sakl bill of complaint. 

And they further admit, that the said testator departed this life 
at^ the time for that purpose stated in the said bill of complaint, 
without having revoKed or in any manner altered his said will^ 
leaving a large real and personal estate, and that the said real es- 
tate is situate in different parts of this state and in the state of Il- 
linois, and that the said personal estate consists of a great many 
bonds and mortgages, judgments, decrees, stocks in public and 
private incorporated companies, as well as of other kinds of per- 
sonal property, all of which, as these deiendants are informed and 
believe and therefore admit, a full and complete inventory has been 
taken and filed, as is stated in said bill, and that the said last will 
and tesmament was, at the time stated in the said bill, duly proved 
before the surrogate of the county of Albany, both as a will of 
real and personal estate, and that on or about the day specified in 
said bill, letters testamentary were duly issued by the said surro- 
gate to the complainants and the said Augustus James, and that 
they have severally assumed the execution thereof and of the 
trusts therein and thereby created. 

And these defendants further answering say, that they have 
been informed and believe, and therefore admit it to be true, as it 
Is stated in the said bill of complaint, that the said Catharine 
James, widow, at or about the time in that behalf in the said bill 
stated, in pursuance of the provisions of the Revised Statutes, by 
her deed did declare that soe had elected to take her dower and 
right of dower in the estate of the said testator, instead of the le- 

Scies given her by the said testator in his said will, in manner and 
■m as it is stated in the said bill. 

And these defendants further answering say, that they admit it 
to be true, that doubts have arisen as to the true construction of 
very many parts of the said will, and that the said complainants 
have doubts as to their duty in executing several of the provi- 
sions of said will ; and they further admit, that the said Augustus 
James declined becoming a party complainant to the said bill ; 
and they further admit, that Jeannette B. Gourlay, the sister of 
the testator's wife, died leaving the following named children, all 
of whom are still alive, to wit, Catharine Gourlay, Robert Gour- 
lay, John Gtourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Ewabeth Gourlay and William James Gourlay, and that the last 
live named are infants under the age of twenty-one years. .• ^^^,^ 

And these defendants further answering admit, that the defend-' 
ant, Jeannette Barker, at the time of the date of the said will and 
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or the exectttioti thereof, was unmarried, and aahaeqvesdf mar* 
Tied, before the death of the said testator, to the said William H. 
Barker, ahd is now his wife. 

And these defendants further answering say, that they iiave been 
Informed and believe, and tlierefore admit, that the said defeudant, 
Augustus James, has presented to the complainants a demand in 
writing, duly approved of in writing by the said Catharine Jamea, 
widow, to the purport and effect and for the purposes mentioned 
in that behalf in the said bill, but these defendants know nothing 
of the doubts which the complainants entertain as to the manner 
in which it is their duty to trent the said demand of the sakl Au* 
gustus James, except from the statements contained in the said 
bill of complaint. 

And these defendants further answering as aforesaid say, that 
they have been informed and believe, and therefore admit, that 
there is sufficient personal property belonging to the estate of the 
said testator to pay off all the debts due Kom the said estate and 
.the legacies directed to be paid by the said last will and testament; 
and that the complainants, in conjunction with the said Augustus 
James, have, in pursuance of their construction of the saia will« 
sold several parcels of real estate belonging to the said trust en» 
fate, in places other than in the cities of New- York and Albany, 
and in the village of Syracuse^ for fair and satisfactory prices' at 
private sale. 

And these defendants further answering say, that they admit 
that the complainants have made an allowance to the said AugnsH 
tus James for his services in collecting the rents due said trust es* 
tate of five per cent upon the whole amount collected by him, and 
that the complainants have ascertained that by employins^ other 
persons to perform the duties required to be performed by the said 
Augustus James in the collection of the said rents, the same eonld 
be collected for about three per cent upon the whole amount col* 
lected, and that the allowance of five per cent on the amount col« 
lected is the usual rate of allowance in the city of Albany, and 
ttiat said allowance is a ikir and proper compensation for tm said 
Augustus James, as it was intended by the said testator. 

And these defendants further answering say, that they hare been 
informed and believe, and therefore admit, that the complainants 
and their co-trustee, at the time they entered upon the duties of 
their trust, procured a book for minutes, in which to enter all their 
proceedings in relation to the said trust estate, and that they es* 
tablished certain rules and principles to govern their conduct in 
the management of the said estate. 

And these defendants further answering as aforesaid say, that 
they admit that the youngest grand-child of the said testator, at 
the time of his death, was a son of the defendant, Augustus Jamea, 
and that if the trusts created by the said will are to be snatained 
and continue to the time the said grand-child wiU coma of afSy 
they will not expire till the twenty-ninth day of December, in the 
year one thousand eight hundred and fifty-two. 

And these defendants Airtber answering say, that tlMjp ndmU. 



tliat mu«b of the said testator's real estate is situate oat of the oity 
of Albany, where the complaiDants and their co-trustee reside, and 
some of it out of the state of New- York, and that it will be very 
difficult, if not impracticable, for the complainants and the said 
co-trustee in all cases to personally dispose of the same. 

And these defendants further answering say, that they have been 
informed and believe, and therefore admit it to be true, that the 
aaid testator, at the time of his death, was seised in fee of the se- 
Teral lots of land in the said village of Svracuse, mentioned and 
defijcribed in the said bill of complaint, and that the said Augustus 
James claims the said lots in the manner stated in the said bill, but 
these defendants, having no knowledge or information, save what 
they have derived from the said bill of complaint, as to the justice 
or legality of said claim, cannot admit or deny the same to be well 
founded. 

And these defendants further answering say, that they have 
been informed and believe, and therefore admit it to be true, that 
the eg es of the said several children and grand-children of the said 
testator were the same or about the same as they are respectively 
stated to be in the said bill of complaint, and that the said testa- 
, tor left at his death the following neirs at law, him surviving, to 
wit, his children, William James, Augustus James, Henry Jamesi 
Jeannette Barker, the wife of William H. Barker, John B. James, 
£dward James, Catharine James, Ellen King James and Howard 
James ; and his ffrand-children, Ly dia James and Robert James, 
ebildreo of the defendant, Gertrude S. Ross, and Robert James, a 
eon of the said testator, and Mary Ann King, child of the said tes- 
tator's deceased daughter, Ellen King, and that the said testator 
has directed his property to be distributed among his said heirs at 
law in unequal portions, and not as it would have descended by 
the laws of the land. 

And these defendants further answering admit, that the said 
complainants and their co-trustee have paid to the said William 
James and Henry James, since the death of the said testator, the 
several annuities bequeathed to them by the said testator, and 
that said payments have been made in manner and form as the 
said complainants have stated in their said bill in this behalf. 

And these defendants further answering admit, that by the thir- 
ty-sixth section of said will, such directions are given to the said 
trustees in the said will named as are set forth in the said bill in 
this behalf, and that doubts have arisen in the minds of the com- 
plainants as to the true construction of the said directions, and 
that they entertain such doubts with respect to the true construc- 
tion of the said clause of said will as they have set forth in said 
bill ; but theSe defendants insist that the true construction of the 
latter part of the said clause of said wQl would require the said 
trustees to set oflfand convey immediately to the said Lydia James, 
and Anna McBride James, and to each of them, twenly thousand 
dollars worth of the said testator's real estate, so that the rents 
and profits thereof should be immediately applied to their and each 
of their use and benefit. 

20 
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And these ^fendants fhrtber answering admit, that the 
Catharine James, the widow of the said testator, has, since makhig 
ber election to take her dower and thirds in the estate of the saki 
testator, instead of the provisions made for her nnder the afore* 
said will, required the said complainants and their co-trusfee to 
pay to her ber dower and thirds m all the real estate of which the 
said testator died seised of an estate of inheritance, and that the 
said complainants are ready and willing, under the directions of 
this court, to comply with her request, and have ber dower as* 
signed to her, and that they are also willing to commute with the 
said Catharine James for her dower and pay I>er an annuity there- 
for and instead of her dower, and that the said complainants are 
ready and willing to make a full exhibition to the said Catharine 
James of all the title-deeds, and a statement of all the real estate 
of which the said William James died seised. 

And these defendants further answering admit, that some time 
about th^ year one thousand eight hundred and twenty*four, the 
said William James, the said testator, in connection with Isaiab 
Townsend, John Townsend, of the dty of Albany, and James 
McBride, of the city of New-Tork, became seised as tenants in 
common in a large and valuable tract of land, situate in the vil- 
lage of Syracuse, in the county of Onondaga, in this state, and that 
the said William James was seised of the said tract ot land in five 
equal undivided eighth partis thereof, and that the said John 
Townsend and Isaiah To\Vnsend and James McBride were seised 
of the other three equal undivided eighth parts thereof^ and that 
the said lands were afterwards, and in the manner set forth in said 
bill, conveyed to Moses D. Burnett and Gideon Hawley in trusty 
and that the said Moses D. Burnett assumed said trust in the mao* 
ner stated in said bill, and that said trust still continues, and that 
the said Catharine James, widow of the said testator, claims 
dower in the interest which the said William James di^ seised 
in said property. 

. And these defendants further answering admit, that the said 
complainants have doubts as to the legal construction of the said 
last will and testament, and are apprehensive of difficulty in the 
execution of the trusts created by the said will on account of their 
inability to arrive at the true construction of the said vrill ; and 
further, that the said complainants, together with their aforesaid 
co-trustee, have assumed upon themselves the burden of execut- 
ing the aforesaid trusts, and actually commenced the execution 
thereof, according to their construction of the said will. 

And these defendants further answering admit, as it is staled in 
the said bill of complaint, that Marcia James is the wife of the de- 
fendant, William James ; Elizabeth James is the wife of the de- 
fendant, Augustus James; and that defendant, Gertrude S. Ross, 
is the wife of the defendant, William E. Ross, and mother of the 
infant defendants, Lydia James and Robert James. 

And these defendants further answering say, that they are ig- 
norant of all the other matters stated in the said bill of complaint. 

All which matters and things these defendants are ready to aver^ 
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and prove as tUa bMiorable court shall divact, and bam* 
ilf fntj to be hence dismiaaed with their reasonable coata and 
in Uiia behalf most wrongfully sustained. 

H. 6. WHEATON, SbL 
SAM. 8. LUSH, of CaunseL 



Ommg the argument of this cause in the court below, the fol< 
lowing order was duly entered. 

JH m Comrt of Chancery^ held for the State of M'eW' Yorky at the ctfy 
of JUbomffj on the thirteenth day of Jfovemher^ one ihoiMMd eight 
kmmdrod and tkkiy^four^ 

Ptassm, REUBEN H. WALWORTH, ChanceUor. 

Gideon Hawley and James King, 

vs. 
WiHiam James, Augustus James, Henry James, Jean- 
nette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary] 
Ann King, Catharine James widow, Catharine Gour-' 
lay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Crouriay, Elizabeth Gourlay, ^ 
William James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna 
McBride James, Elizabeth James, Marcia James, 
William James Barker, Elizabeth Tillman James, 
and Mary Helen James, by Alonzo C. Paige, their 
gaardian ad Htem. 

This cause having been brought to a hearing, on the original 
bill and answers of the several defendants, and the master's 
report on the truth of the facts stated in said original bill, and al- 
so upon the cross bill iSled by William James and Henry James 
and the several answers put in thereto, and the master's re- 
port as to the truth of the facts stated in the said cross bill, on the 
twenty-eighth dav of October last past, at the City-Hall in the 
city of New-Tork ; and it having appeared to the Chancellor in 
the progress of the argument, that all the persons interested in the 
sulject matters involved by the points raised in this cause, are not 
made parties to this^suit: It is ordered, on motion of James King, 
of counsel for the complainants, with the consent of the following 
counsel of the parties defendants, to wit, of John C. Spencer, es- 

2uire, of counsel for the defendants Catharine James widow, and 
lenry James, Catharine Gourlay, Robert Gourlay, John Gourlay, ^ 
Marmret Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, '' 
William James Gourlay and William H. Barker ; of D. D. Bar- 
oatd, esquire, of counsel for the defendants William James, Anna 



McBride James and Lydia James; of John V. L. Proyn^ 

Saardian ad litem for the infant defendants John B. Jamea, Edward 
ames, Howard James, Robert James, Catharine Ma^aret James^ 
Ellen King James and Mary Ann Kine; of James I. Roosevelt^ es- 
quire/guardian ad litem for the infant defendants Catharine Elizabeth 
James, Gertrude James and William Augustus James ; of John 
Duer, esquire, of counsel for the defendants Augustus James and 
Elizabeth his wife; and of Thomas William Tucker, esquire, of coun- 
sel for the guardian ad litem of the infant defendant Jeannette Bar- 
ker; and of Alonzo C. Paige, esquire, guardian ad litem for the in-* 
fant defendants William James Barker, Elizabeth Tillman James 
and Mary Helen James, and the next friend of Marcia James the 
wife of William James: That it be referred to Julius Rhoades, es- 
quire, one of the master's of this court, to ascertain and report with 
all convenient speed to this court, whether the will and testament of 
the testator William James, mentioned and set forth in the original 
bill of complaint filed in this cause, has been made and published 
so as to pass real estate by the laws of the State of Illinois, as the 
law existed in that State on the nineteenth of December, eighteen 
hundred and thirty-two ; and also whether there were any statu* 
tory provisions adopting the common law of England in that State 
on the nineteenth day of December, eighteen hundred and thirty- 
two ; and also whether there were at the date last aforesaid any 
statutory provisions existing in the laws of the State of Illinois, in- 
hibiting or modifying trust estates as authorized at common law ; 
and also whether by the laws of the State of Illinois at the date 
last aforesaid, a widow was entitled to dower in lands of which 
her husband died seised of an estate of inheritance on the nine- 
teenth of December, eighteen hundred and thirty-two, and which 
were then in a wild and uncultivated condition ; and if entitled, 
then to report the extent of her estate in such lands, and whether 
the lands in the State of Illinois belonging to the estate of the tes- 
tator, were at the date last aforesaid in a wild and uncultivated 
state ; and also report the value of the widow's dower therein. 

A copy. 

JAMES PORTER, Register. 
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• That ia pttffMiaoce of the last meaUoned order, tbe UMoYiiagte- 
port was nmde by one of the masters in the court below. 

IN CHANCERY. 

Before the Chancellor. 

Gideon Hawley and James King, 

vs. 
William James, Augustus James, Henry James, Jean- 
neite Barker, William H. Barker, JobnB. James, Ed- 
ward James, Catharine Margaret James, Ellen King^ 
James, Howard James, Lydia James, Robert James,! 
Mary Ann l^ing, Catharine James widow, Catharine 
Gourlay, Robert Gourlay, John Gourlay, Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Catharine Elizabeth 
James, Gertrude James, William Augustus James,! 
Anna McBride James, Elizabeth James, Marcia 
James, Willian) James Barker, Elizabeth Tillman 
James and Mary Helen James, by Alonzo C* Paige, 
their guardian ad litem, William E. Ross and Ger- 
tnide S. Ross. 

To THB Chancellor of ths State of New- York. 

In pursuance and by virtue of an order of this honorable court, 
made and entered in the above entitled cause, bearing date the 
thirteenth day of November instant, (1834,) whereby it is referred 
to me as one of the masters of this court, to ascertain and report 
to this court, whether the will and testament of the testator Wii- 
Kam James, mentioned and set forth in the original bill of com- 
plaint filed in this cause, has been made and published so as to 
pass real estate, by the laws of the State of Illinois, as the law ex- 
isted in that State on the nineteenth day of December, one thou- 
sand eight hundred and thirty-two ; and also whether there were 
any statutory provisions adopting the common law of England in 
that State, on tbe nineteenth day of December, one thousand eight 
hundred and thirty-two ; and also whether there were, at the date 
last aforesaid, any statutory provisions existing in the laws of the 
State of Illinois, inhibiting or modifying trust estates as authorized 
at common law ; and also whether, by tbe laws of the State of Il- 
linois at the date last aforesaid, a widow was entitled to dower in 
lands of which her husband died seised of an estate of inheritance, 
on the nineteenth day of December, one thousand eight hundred 
and thirty-two, and which were then in a wild and uncultivated 
condition ; and if entitled, then to report the extent of her estate 
in such lands ; und whether the lands in the State of Illinois, be- 
longing to the estate of the testator, were, at the date last afore- 
said, in a wild and uncultivated state; and also the value of that 
widow's dower therein : — 
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tj Uie milMicriber, the oMMler Bftmed ki Mid ord«r, do retpest ftdly 
ireport, that a coosent is subjoined to the copy of said order of w^ 
ference, a copy of which is hereto annexed ; and that I have, by 
request of James King, one of said complainants and solicitor for 
the other complainant, proceeded to execute said order of refe- 
rence, without summoning the respective parties defendants to ap- 
pear before me on such reference ; that I have taken such proof 
as was offered by said complainants in relation to the matters re- 
ferred to me; that no evidence was produced before, or offered to 
me, by said complainants, as to what are or were the laws of the 
State of Illinois which were in force in that State on the nineteeiitb 
day of December, in the year one thousand eight hundred and thir- 
ty-two, except a volume in the State Library of this State, entitled 
*^ The Revised Laws of Illinois ; containing all law^ of a general 
*' and public nature passed by the £ighth General Assembly, at 
'* their session held at Yandalia, commencing on the third day of 
*^ December, one thousand eight hundred and thirty-two, and end- 
*' in^ the second day of March, one thousand e^ht hundred and 
'^ thirty-three, together with all laws required to be republished 
'' by the said General Assembly." At the end of which volume 
is a certificate in the following words : — ^' State of Illinois: Office 
'^ of Secretary of State, I, Alexander P. Field, Secretary of State 
*^ of the State of Illinois, do hereby certify, that the foregoing print- 
^^ ed sheets, as .corrected, are true and perfect copies of the printed 
'^ and enrolled laws deposited in this office. In testimony where- 
^^ of I have hereunto subscribed my name, at Vandalia, July 5th, 
'' 1838. (Signed) A. P. Field, Secretary of State." Said volume 
purports to have been published in pursuance of law, at Vandalia, 
m 1833. In pages 426 to 436 inclusive, of said volume, is an act 
approved and in force March 2d, 1833, declarinir what laws of a 
general nature shall be published with the acts of a general nature 
of this session ; the third section of which act, page 43§, declares 
that the said laws, when so published and bound, shall be entitled 
the ^' Revised Laws of Illinois." Among the laws thus publish- 
ed, are the following, viz : ^' An act concerning conveyances of real 
property," page 129, [see section 12, page 133,] which was patted 
January 31st, 1827, and took effect July 1st, 1827. ''An act for 
the speedy assignment of dower and partition of real estate," page 
236, passed February 6tb, 1827, and took effect June 1st, 1827. 
*^ An act declaring what shall be evidence in certain cas^," paoe 
280, [see sections 1 and 2, | passed and took effect January lOto, 
1827. ^^ An act declaring what laws are in force in this State," 
page 425, approved and took effect February 4th, 1819. '^ An act 
relative to wills and testaments, executors and administrators, and 
the settlement of estates," page 61 1 to 655 inclusive, passed Janu- 
ary 23d, 1829, took effect July 1st, 1829, [see sections 2, 39, 40, 
43, 49 and 81.] Said vplume was deposited in said State Library 
by the Governor of this State, In pursuance of the provisions of 
1 R. S. 165, § 17. Assuming as a fact, that this volume is what 
it purports to be, and that it contains all the laws of the State of 
Illmois which are of a general nature, that were in force at the 



tkDe when tlM act dirMting its publieation as abo70 mentioMd 
took effect, and I am of opinion that such is the case. 

I do further report, thai said will and testament of said testator 
William James, above referred to, was made and published so as 
to pass real estate by the laws of the State of Illinois, as the law 
existed in that State on the nineteenth day of December, one thou- * 
sand eight hundred and thirty-two ; that there was a law in force 
in the Stale of Illinois, on said nineteenth day of December, one 
thousand eight hundred and thirty-two, enacting that the common 
law of England, and all statutes or acts of the British Parliament, 
made in aid of the common law, prior to the fourth year of the 
reign of James I. [excepting the second section of the sixth chap* 
ter of 48d Elizabeth ; the eighth chapter ISth Elizabeth, and the 
ninth chapter 37th Henry vTlI.] and which are of a general na- 
ture, and not local to that kingdom, shall be the rule of decision, 
and shall be considered as of full force until repealed by legislative 
authority. 

I do farther certify and report, that I have carefully examined 
said volume, and cannot find that there was, on the nineteenth of 
December, one thousand eight hundred and thirty-two, any sta- 
tutory provision existing in the laws of said State of Illinois, inhi- 
biting or modifying trust estates as authorized at common law. 

I do farther certify and report upon the assumption aforesaid, 
that by the laws of the State of Illinois at the date last aforesaid, 
a widow would have been entitled to dower in lands of which her 
husband died seised of an estate of inheritance, on the nineteenth 
day of December, one thousand eight hundred and thirty-two, and 
which were then in a wild and uncultivated condition; that the 
extent of her estate in such lands was, and is, the one-third part 
thereof for life ; sul^ect, however, if she wantonly or designedly 
commits or suffers any waste thereon, to forfeiture of that part of 
the estate whereupon such waste shall be made, to him or them 
that have the immediate estate of freehold or inheritance in re- 
mainder or reversion. [Page 624-25-26, sections 40, 43 ; page 
237, section 6.] 

I do farther certify and report, that from the testimony produc- 
ed on said reference, I am satisfied that the lands in the State of 
Illinois, belonging to the estate of said testator, were, on the nine- 
teenth day of December, one thousand eight hundred and thirty- 
two, in a wild and uncultivated state, except such parts as may 
have been in the possession or occupation of trespassers or squat- 
ters; and that Catharine James, the widow of said testator, was, 
on said nineteenth day of December, one thousand eight hundred 
and ihirty-two, of the age of fifty years eight months and fifteen 
days : But as said lands do not produce any income, her dower 
therein is at present merely nommal in value ; and inasmuch as no 
evidence was furnished to me on such reference, as to the actual 
value of said lands on said last mentioned day, or at the present 
time, it is impossible for me to determine and report what was, on 
the sineteentn day of December, one thousand eight hundred and 



thirty-two, or now is^ Che real value io groasof said widow'a dow^ 
er therein; the aame depending upon the contingency of said landa 
being improved before assignment of dower, or Sold during her Itfe, 
and her uniting in the sale : But it appears by the evidence pro^ 
duced before me on said reference, that the consideration for said 
premises, expressed in the deeds therefor to said William James, 
amounts in the aggregate to twelve thousand one hundred and 
foKy dollars and Bfty cents ; and that since the purchase thereof 
by said William James, there has been paid for taxes, assessmenlSi 
recording deeds, agent's charges, &.c. upon or in relation to said 
lands, in the lifetime of said William James, four thousand four 
hundred and twenty-six dollars and eighty-nine cents ; and by his 
trustees and executors since his death, nine hundred and one dol« 
lars and seven cents; making the first cost and subsequent expen- 
ses chargeable upon said lands up to the present time, exclusive 
of interest, the sum of seventeen thousand four hundred and sixty- 
eight dollars and forty-six cents. 

All which is respectfully submitted, 

JULIUS RHOADES, 

Master in Chancery* 
Jilbany, Mbvemher 18, 1834. 

Copy xansent referred io in the preceding report^ stdjoined to the 
copy of the order of reference under which said report was made. 

We consent that the master execute the above reference with- 
out summoning the parties whom we represent, either as guardi- 
ans, solicitors or counsel, to attend before him on the reference : 
And we farther consent that said master receive the '^ Revised 
Laws of Illinois," now in the State Library of this State, as evi- 
dence of what the laws therein contained are. 
Jfovember 17, 1634. 

JAMES KING, 
JOHN V. L. PRUYN, 
J. C. SPENCER, 
G. W. CLINTON, 
D. D. BARNARD, 
A. C. PAIGE, 
H. G. WHEATON, 
H. H. MARTIN. 

JULIUS RHOADES, 

Master in Chancery* 
Jttbany^ Mbvember 18, I834. 
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The following order was also entered during the progress of the 
argument of the above causes : 

Jit a Court of Ckancetyj held for the State of ^ew-Yorky at the city 
ofJ^ew-Yorky on the thirty-first day of October ^ one thousand eight 
hundred and thirty-four. 

Presbnt, REUBEN H. WALWORTH, Chancellor. 

Gideon Hawley and James King, " 

vs. 
William James, Augustus James, Henrj / Original SuiL 

James and others. 



William James, Augustus James and 

Henry James, 

vs. \ Cross Suit. 
Gideon Hawley, James King, Catharine 
James, &c. 

These causes coming on to be heard on bills and answers, and 
the reports of the Masters, on motion of Mr. Duer, of counsel for 
Augustus James, a defendant in the first above entitled suit, and 
a complainant in the second,. and with the consent of all the other 
parties, complainants and defendants, bj their respective solicitors 
an<l guardians, given in open court, It is ordered, that the bill in 
the last mentioned suit be amended by striking therefrom the name 
of Augustus James as a complainant, and also that the answer of 
Gideon Hawley and James King to such bill be amended by in- 
serting^ therein the name of Augustus James as a defendant, and 
that such bill and answer be altered and amended throughout in 
conformity to the change of parties hereby ordered, and that both 
causes be now heard on the pleadings as so amended. 

(Copy.) JOHN WALWORTH, 

Assistant Register. 
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Oa the twenty-6ret day of July, 1883. the ftrflcrtriog 
wu proDOUDced by his Hooor the Chancellor : 

IN CHANCERY. 



Gideon Hawley and Jaoies King, 

William James, Aiigastus James, Hen- 1 Original, andSnpplemen- 
Tf James, Calharine James, andf tat Btlh. 

(rthers. 



'William James and Heoi^ James. 

vs. I Cross Bill, and Sxfjdc- 

Gideon Hawley, James King, Catha- 1 tnenUtl Cross Bill 
rine James, Augiislus James, and T 
othere. 

The original bill in Ihis cause was filed in September, 183S, by 
Gideon Hawley and J^mes King, two of the executors and trogr 
fees of William James, deceased, against Augustus James, their 
co^xecutor and trustee, Catharine James the widow, and the 
children and grand-children of the testator, and against the other 
persons who had either vested or contingent interests under bi» 
will ; for the purpose of settling the construction of such will, 
and to haye the trusts thereof carried into eflect, under the direc- 
tion of the court of chancery. William James and Henry James, 
two of the heirs at law of the testator, and defendants in the ori- 
ginal suit, subsequently filed their cross hilt, against the complain- 
ants and against their co-defendiints in such original suit, to set 
aside the will uf the testator, or such of the devises and trusts 
contained therein as should be adjudged illegal and void; ^nd to 
have so much of the property as was not legally disposed of by 
the will, distributed among the several persons entitled to the 
same under the provisions of the Revised Statutes relative to the 
descent and distribution of intestates' estates. Several persons 
having, by birth or marriage, become mteresled.ander the pro- 
visions of the wiFl, subsequent to the commencement of the suit, 
they were brought before the court as parties, by a supplemental 
bill and cross bill ; so that their several rights and interests in (he 
estate of the testator might be ascertained and settled, and that 
they might be bound by (he decree. The cause was heard on the 
bills and answers, and upon the reports of a master to whom it 
was referred to ascertain the rights of the infant defendants. 

The te8tat< 
before that ti 
in due form o 

J. « I, WI 

" ty of buma 
*' of my propi 
■* taaent, in 
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9. ** I give and devise to mj wife Catharine James the Man* 
^ sion-House now occupied as such bj me in the city of Albany, 
^ together with all the appurtenances thereunto belonging, during 
^* the period of her natural life, and with power to dispose of the 
*^ same by Will to our lineal descendants in such manner as she 
^* may think proper. 

S. '^ I also gii^e and bequeath to my said wife, all my house- 
^< hold furniture and utensils, including plate, pictures, and other 
^* ornamental articles in the house, her personal ornaments and 
'^ wearing apparel ; also my horses, harness, carriages and sleighs, 
^* and my library. 

4. ^^ Desiring that my family after fhy decease should live re* 
*^ spectably, but at the same time prudently and circumspectly, I 
*' further give, devise and bequeath unto my said wife for her owa 
^' suppoK and ior the education and support of our children, an 
*^ annuity of three thousand dollars to be paid in equal quarterly 
*' payments, or oftener, should she have occasion thereTor, during 
^* the period of her natural life. 

5. '^ I also give and bequeath unto my said wife the sum of 
*^ three thousand dollars to be applied by her towards the rnain- 
'' tenance, education and advancement of the children of her de* 
<^ ceased sister Jannette B. Gourley, in such proportions and at 
^* such times as she may deem proper. 

6. ^' The foregoing devise and bequests to my said wife, are in* 
*^ tended to be, and I * hereby declare them to be in lieu and full 
^' satisfaction of her dower in my estate. 

7. ^^ To my son William James, I eive and bequeath an annui- 
*' ty of two thousand dollars, during his natural life. 

8. ^^ To ray son Henry, I give and bequeath an annuity of 
*< twelve hundred and firty dollars during his natural life. 

9. <' To Catharine Tillman, sister of my former wife Elizabeth 
*^ deceased, I give and bequeath an annuity of one hundred and 
^' twenty-five dollars, during her natural life. 

10. ^' To Charlotte James, daughter of my deceased brother 
'^ John JameS) I give and bequeath an annuity of one hundred 
^' dollars, during her natural life. 

11. *• To Susan Duffy, widow of John Duffy, late of the city 
** of New- York, deceased, I give and bequeath an annuity of two 
^' hundred dollars during her natural life. 

12. *' To my nephew John James son of my deceased brother 
*^ John James, I give and bequeath tlie sum of one thousand dol- 

*• lars. 

IS. "I give and bequeath to the ' Society for the relief of Or- 
** phan and Destitute Children in the city of Albany,' an annuity 
** of one hundred and fifty dollars, to be paid by my trustees here- 
*^ inafter named to the managers of the said society for the use 
^ thereof, annually, until my said trustees shall find it convenient, 
** out of the rents and profits of my estate, to invest the sum of 
'^ two thousand five hundred dollars in some public stock, which I 
^ require them to do at some period of the trust hereinafter crea* 
'* ted ; and the stock so purchased shall thereupon be assigned in 
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On the twenty.first day of July, 1835, the follawiog opinion 
was pronounced by his Honor the Chancellor : 

IN CHANCERY. 



tiideon Hawley and James King, 



vs. 



William James, Augustus James, Hen- / Original, andSupplemen- 
ry James, Catharine James, and f *«* ^^^^' 

others, 

William James and Henry James^ 

V8. i Cross Bill, and SufpU- 

Gideon Hawley, James King, Catha- 1 mental Cross Bill 
rine James, Augustus James, and 
others. 

The original bill in tjbis cause was filed in September, 18SS, by 
Gideon Hawley and Jfimes King, two of the executors and trusr 
tees of William James, deceased, against Augustus James, their 
co-executor and trustee, Catharine James the widow, and the 
children and grand-children of the testator, and against the other 
persons who had either vested or contingent interests under his 
will ; for the purpose of settling the construction of such will, 
and to haye the trusts thereof carried into effect, under the direc- 
tion of the court of chancery. William James and Henry James, 
two of the heirs at law of the testator, and defendants in the ori- 
girtal suit', subsequently filed their cross bill, against the complain* 
ants and against their co-defendants in such original suit, to set 
aside the will of the testator, or such of the devises and trusts 
contained therein as should be adjudged illegal and void ; find to 
have so much of the property as was not legally disposed of by 
the will, distributed among the several persons entitled to the 
same under the provisions of the Revised Statutes relative to the 
descent and distribution of intestates' estates. Several persons 
havings by birth or marriage, become interested, ^under the pro- 
visions of the will, subsequent to the commencement of the suit^ 
they were brought before the court as parties, by a supplemental 
bill and cross bill ; so that their several rights and interests in the 
estate of the testator might be ascertained and settled, and that 
they might be bound by the decree. The cause was heard on the 
bills and answers, and upon the reports of a master to whom it 
was referred to ascertain the rights of the infant defendants. 

The testator died in December, 1832, having about five months 
before that time made and published his last will and testament^ 
in due form of law to pass real estate, as follows : 

K '^ I, WILLIAM JAMES, in contemplation of the uncertain* 
** ty of human life, and being desirous of making a just dispositioo 
** of my property, do make and publish this my last Will and Te»- 
*' tanent) in manner following^ — that is to say : 
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9. ^^ 1 give and devise to my wife Catharine James the Man* 
^ sion-House now occupied as such by me in the city of Albany, 
^ together with all the appurtenances thereunto belonging, during 
^* the period of her natural life, and with power to dispose of the 
*^ same by Will to our lineal descendants in such manner as she 
** may think proper. 

S. ^* I also give and bequeath to my said wife, all my house* 
^< hold furniture and utensils, including plate, pictures, and other 
*^ ornamental articles in the house, her personal ornaments and 
*^ wearing apparel ; also my horses, harness, carriages and sleighs, 
** and my library, 

4. '^ Desiring that my family after fhy decease should live rer 
^' spectably, but at the same time prudently and circumspectly, I 
*' further give, devise and bequeath unto my said wife for her owo 
*' support and ior the education and support of our children, an 
*^ annuity of three thousand dollars to be paid in equal quarterly 
^* payments, or oHener, should she have occasion thereTor, during 
^^ the period of her natural life. 

5. ^' I also give and bequeath unto my said wife the sum of 
^' three thousand dollars to be applied by her towards the main- 
^' tenance, education and advancement of the children of her de« 
^^ ceased sister Jannette B. Gourley, in such proportions and at 
^' such times as she may deem proper. 

6. '< The foregoing devise and bequests to my said wife, are in* 
^< tended to be, and I ' hereby declare them to be in lieu and full 
^^ satisfaction of her dower in my estate. 

7. ^^ To my son William James, I dve and bequeath an annui- 
*' ty of two thousand dollars, during his natural life. 

8. ^^ To my son Henry, I give and bequeath an annuity of 
^* twelve hundred and fifty dollars during his natural life. 

0. <' To Catharine Tillman, sister of my former wife Elizabeth 
<« deceased, I give and bequeath an annuity of one hundred and 
^* twenty-five dollars, during her natural life. 

10. ^' To Charlotte James, daughter of my deceased brother 
'' John James, I give and bequeath an annuity of one hundred 
^' dollars, during her natural life. 

11. '* To Susan Duffy, widow of John Duffy, late of the city 
^* of New- York, deceased, I give and bequeatli an annuity of two 
<* hundred dollars during her natural life. 

12. ** To my nephew John James son of my deceased brother 
*^ John James, I give and bequeath the sum of one thousand dol* 

*' lars. 

13. " I give and bequeath to the 'Society for the relief of Or- 
*' phan and Destitute Children in the city of Albany,' an annuity 
" of one hundred and fifty dollars, to be paid by mj trustees here- 
" inafter named to the managers of the said society for the use 
^ thereof, annually, until my said trustees shall find it convenient, 
** out of the rents and profits of my estate, to invest the sum of 
'^ two thousand five hundred dollars in some public stock, which I 
(« require them to do at some period of the trust hereinafler crea- 
'^ ted ; and the stock so purchased shall thereupon be assigned in 



ISS 



Oa the twenty.firet day of July, 18S6, the follawiDg opimon 
was pronounced by his Honor the Chancellor : 

IN CHANCERY. 



Oideon Hawley and James King, 



vs. 



Williain James, Augustus James, Hen- 1 Original. andSufplemm- 
ry James, Catharine James, and J ^^* ^^^^* 

others. 

WiUiam James and Henry James^ 

vs. i Cross Bill, and Supple^ 

Gideon Hauiey, James King, Catha- \ mental Cross Bill 
rine James, Augustus James, and 
others. 

The original bill in this cause was filed in September, 188S, by 
Gideon Hawley and J^mes King, two of the executors and trusr 
tees of William James, deceased, against Augustus James, their 
co^xecutor and trustee, Catharine James the widow, and the 
children and grand-children of the testator, and against the other 
persons who had eitlier vested or contingent interests under hi» 
will ; for the purpose of settling the construction of such will, 
and to have the trusts thereof carried into effect^ under the direc- 
tion of the court of chancery. William James and Henry James, 
two of the heirs at law of the testator, and defendants in the ori- 
ginal suit; subsequently filed their cross bill, against the complain* 
ants and against their co-defendants in such original suit, to set 
aside the will of the testator, or such of the devises and trusts 
contained therein as should be adjudged illegal and void ; ^nd to 
have so much of the property as was not legally disposed of by 
the will, distributed among the several p'^rsons entitled to the 
same under the provisions of the Revised Statutes relative to the 
descent and distribution of intestates' estates. Several persons 
having, by birth or marriage, become interested, ^under the pro- 
visions of the will, subsequent to the commencement of the suit, 
they were brought before the court as parties, by a supplemental 
bill and cross bill ; so that their several rights and interests in the 
estate of the testator might be ascertained and settled, and that 
they might be bound bv the decree. The cause was heard on the 
bills and answers, and upon the reports of a master to whom it 
was referred to ascertain the rights of the infant defendants. 

The testator died in December, 1833, having about five months 
before that time made and published his last will and testament, 
in due form of law to pass real estate, as follows : 

1. ^ I, WILLIAM JAMES, in contemplation of the uncertain* 
'^ ty of human life, and being desirous of making a just dispositioo 
^< of my property, do make and publish this my last Will and Te»- 
" taiMnt^ in manner following, — ^that is to say : 



9. ^* 1 give and devise to my wife Catharine James the Mao- 
^ sion-House now occupied as such by me in the city of Albanyi 
^ together with all the appurtenances tliereunto belonging, during 
** the period of her natural life, and with power to dispose of the 
*^ same by Will to our lineal descendants in such manner as she 
** may think proper, 

3. ^* I also give and bequeath to my said wife, all my house- 
*^ hold furniture and utensils, including plate, pictures, and other 
^^ ornamental articles in the house, her personal ornaments and 
*^ wearing apparel ; also my horses, harness, carriages and sleighs, 
** and my library. 

4. ^^ Desiring that my family after thy decease should live fOr 
^' spectably, but at the same time prudently and circumspectly, I 
^* further give, devise and bequeath unto my said wife for her owo 
^' support and ior the education and support of our children, an 
** annuity of three thousand dollars to be paid in equal quarterly 
^* payments, or oftener, should she have occasion tbereTor, during 
^* the period of her natural life. 

5. ^' I also give and bequeath unto my said wife the sum of 
^^ three thousand dollars to be applied by her towards the main- 
^' tenance, education and advancement of the children of her de^ 
^^ ceased sister Jannette B. Gourley, in such proportions and at 
^^ such times as she may deem proper. 

6. ^^ The foregoing devise and bequests to my said wife, are in* 
^< tended to be, and I ' hereby declare them to be in lieu and full 
^^ satisfaction of her dower in my estate. 

7. ^^ To my son William James, I dve and bequeath an annui- 
*' ty of two thousand dollars, during his natural life. 

8. ^^ To my son Henry, I give and bequeath an annuity of 
^* twelve hundred and fifty dollars during his natural life. 

9. <' To Catharine Tillman, sister of my former wife Elizabeth 
« deceased, I give and bequeath an annuity of one hundred and 
^' twenty-five dollars, during her natural life. 

10. ^' To Charlotte James, daughter of my deceased brother 
'' John James, I give and bequeath an annuity of one hundred 
^' dollars, during her natural life. 

11. " To Susan Duffy, widow of John Dufly, late of the city 
^' of New-York, deceased, I give and bequeath an annuity of two 
^^ hundred dollars during her natural life. 

12. ** To my nephew John James son of my deceased brother 
** John James, I give and bequeath tlie sum of one thousand dol< 

** lars. 

13. " I give and bequeath to the 'Society for the relief of Or- 
** phan and Destitute Children in the city of Albany,' an annuity 
*♦ of one hundred and fifty dollars, to be paid by my trustees here- 
" inafter named to the managers of the said society for the use 
** thereof, annually, until my said trustees shall find it convenient, 
** out of the rents and profits of my estate, to invest the sum of 
*^ two thousand five hundred dollars in some public stock, which I 
^' require them to do at some period of the trust hereinafter crea- 
'^ ted ; and the stock so purchased shall thereupon be assigned in 



ISS 



On the twenty-first daj of July, 18S5, the fonowing opioioiB 
was pronounced by his Honor the Chancellor : 

IN CHANCERY. 



iJideon Hawley and James King, 



vs. 



William James, Augustus James, Hen- 1 Original, and Supplement 
ry James, Catharine James, and^ tal Btlls. 

ethers* 

William James and Henry James^ 

v^* V Cr&ss Billf and Supple^ 

Gideon Hawley, James King, Catha- ^ mental Cross Bill 
rine James, Augustus James, and 
others. 

The original bill in this cause was filed in September, 18SS, by 
Gideon Hawley and Jf mes King, two of the executors and trusr 
tees of William James, deceased, against Augustus James, their 
co*executor and trustee, Catharine James the widow, and* the 
children and grand-children of the testator, and against the other 
persons who bad either vested or contingent interests under hi» 
will ; for the purpose of settling the construction of such will, 
and to have the trusts thereof carried into effect^ under the direc- 
tion of the court of chancery. William James and Henry James, 
two of the heirs at law of the testator, and defendants in the ori- 
ginal suit; subsequently filed their cross bill, against the complain* 
ants and against their co-defendants in such original suit, to set 
aside the will of the testator, or such of the devises and trusts 
contained therein as should be adjudged illegal and void ; ^nd to 
have so much of the property as was not legally disposed of by 
the will, distributed among, the several persons entitled to the 
same under the provisions of the Revised Statutes relative to the 
descent and distribution of intestates' estates. Several persons 
having, by birth or marriage, become interested, under the pro- 
visions of the will, subsequent to the commencement of the suit, 
they were brought before the court as parties, by a supplemental 
bill and cross bill ; so that their several rights and interests in the 
estate of the testator might be ascertained and settled, and that 
they might be bound bv the decree. The cause was heard on the 
bills and answers, and upon the reports of a master to whom it 
was referred to ascertain the rights of the infant defendants. 

The testator died in December, 1833, having about five months 
before that time made and published his last will and testament, 
in due form of law to pass real estate, as follows : 

1. ^M, WILLIAM JAMES, in contemplation of the uncertain* 
'* ty of human life, and being desirous of making a just dispositioo 
*< of my property, do make and publish this my last Will and Te»- 
*' taiMnt) in manner fdlowing, — ^tbat is to say : 
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S. ** I give aad devise to my wife Catharine James the Man* 
^ sion-House now occupied as such by me in the city of Albany, 
** together with all the appurtenances thereunto belonging, during 
** the period of her natural life, and with power to dispose of the 
*' same by Will to our lineal descendants in such manner as she 
*^ may think proper. 

S. ^* I also give and bequeath to my said wife, all my house* 
^< hold furniture and utensils, including plate, pictures, and other 
** ornamental articles in the house, her perl^onal ornaments and 
'^ wearing apparel ; also my horses, harness, carriages and sleighs, 
*' and my library. 

4. ^^ Desiring that my family after Ihy decease should live rer 
<' spectably, but at the same time prudently and circumspectly, I 
^' further give, devise and bequeath unto my said wife for her owo 
*' support and for the education and support of our children, an 
^* annuity of three thousand dollars to be paid in equal quarterly 
^* payments, or oftener, should she have occasion tbereTor, during 
^^ the period of her natural life. 

5. *' I also give and bequeath unto my said wife the sum of 
^' three thousand dollars to be applied by her towards the main- 
^' tenance, education and advancement of the children of her de^ 
^^ ceased sister Jannette B. Gourley, in such proportions and at 
^^ such times as she may deem proper. 

6. ^^ The foregoing devise and bequests to my said wife, are in* 
^* tended to be, and I ' hereby declare them to be in lieu and full 
^^ satisfaction of her dower in my estate. 

7. ^^ To my son William James, I dve and bequeath an annui- 
*' ty of two thousand dollars, during his natural life. 

8. ^^ To my son Henry, I give and bequeath an annuity of 
^< twelve hundred and fifty dollars during his natural life. 

9. *' To Catharine Tillman, sister of my former wife Elizabetli 
'^ deceased, I give and bequeath an annuity of one hundred and 
^' twenty-five dollars, during her natural life. 

10. ^' To Charlotte James, daughter of my deceased brotheir 
^' John James, I give and bequeath an annuity of one hundred 
'' dollars, during her natural life. 

11. ** To Susan Duffy, widow of John Dufly, late of the city 
^' of New- York, deceased, I give and bequeatli an annuity of two 
^^ hundred dollars during her natural life. 

12. ** To my nephew John James son of my deceased brother 
*^ John James, I give and bequeath the sum of one thousand dol* 

*' lars. 

13. " I give and bequeath to the 'Society for the relief of Or- 
*« phan and Destitute Children in the city of Albany,' an annuity 
" of one hundred and fifty dollars, to be paid by my trustees here- 
" inafter named to the managers of the said society for the use 
** thereof, annually, until my said trustees shall find it convenient, 
*• out of the rents and profits of my estate, to invest the sum of 
**' two thousand five hundred dollars in some public stock, which I 
'^ require them to do at some period of the trust hereinafter crea* 
'* ted ; and the stock so purchased shall thereupon be assigned in 
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Oa the twenty.first day of July, 18S6, the fonawiog opifiieo 
was pronounced by his Honor the Chancellor : 

IN CHANCERY. 



Oideon Hawley and James King, 



vs. 



Wflliam James, Augustus James, Hen- 1 Original, and Supplement 
ry James, Catharine James, and f ^^* ^*"^' 

othersr 

William James and Heni^ James, 

vs. i Cross Bill, and SuppU- 

Gideon Hawley, James King, Catha- | menial Cross Bill 
rine James, Augustus James, and 
others. 

The original bill in this cause was filed in September, 18SS, by 
Gideon Hawley and J^mes King, two of the executors and trusr 
tees of William James, deceased, against Augustus James, their 
co-executor and trustee, Catharine James the widow, and* the 
children and grand-children of the testator, and against the other 
persons who had either vested or contingent interests under hi» 
will ; for the purpose of settling the construction of such will, 
and to have the trusts thereof carried into effect, under the direc* 
tion or the court of chancery. William James and Henry James, 
two of th^ heirs at law of the testator, and defendants in the ori- 
ginal suit, subsequently filed their cross bill, against the complain** 
ants and against their co-defendants in such original suit, to set 
aside the will of the testator, or such of the devises and trusts 
contained therein as should be adjudged illegal and void ; ^nd to 
have so much of the property as was not legally disposed of by 
the will, distributed among the several persons entitled to the 
same under the provisions of the Revised Statutes relative to the 
descent and distribution of intestates' estates. Several persons 
having, by birth or marriage, become interested, under the pro* 
visions of the will, subsequent to the commencement of the suit, 
they were brought before the court as parties, by a supplemental 
bill and cross bill ; so that their several rights and interests in the 
estate of the testator might be ascertained and settled, and that 
they might be bound bv the decree. The cause was heard on the 
bills and answers, and upon the reports of a master to whom it 
was referred to ascertain the rights of the infant defendants. 

The testator died in December. 1833, having about five months 
before that time made and published his last will and testament,, 
in due form of law to pass real estate, as follows : 

1. 'M, WILLIAM JAMES, in contemplation of the uncertain^ 
** ty of human life, and being desirous of making a just dispositioo 
** of my property, do make and publish this my last Will and Te»^ 
** taaent, in manner following, — ^that is to say : 
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S. ** 1 give aBd devise to my wife Catharine James the Mao* 
^ sion-House now occupied as such by me in the city of Albanj, 
^ together with all the appurtenances thereunto belonging, during 
** the period of her natural life, and with power to dispose of the 
*^ same by Will to our lineal descendants in such manner as she 
*^ may think proper. 

S« ^* I also give and bequeath to my said wife, all my house- 
^' hold furniture and utensils, including plate, pictures, and other 
^^ ornamental articles in the house, her personal ornaments and 
'^ wearing apparel ; also my horses, harness, carriages and sleighs, 
^' and my library. 

4. '^ Desiring that my family after Thy decease should live rer 
** spectably, but at the same time prudently and circumspectly, I 
^' further give, devise and bequeath unto my said wife for her owo 
^' support and for the education and support of our children, an 
*^ annuity of three thousand dollars to be paid in equal quarterly 
*' payments, or oftener, should she have occasion thereTor, during 
^^ the period of her natural life. 

5. ^' I also give and bequeath unto my said wife the sum of 
*^ three thousand dollars to be applied by her towards the main« 
^' tenance, education and advancement of the children of her der 
^^ ceased sister Jannette B. Gourley, in such proportions and at 
^' such times as she may deem proper. 

6. ^' The foregoing devise and bequests to my said wife, are in- 
*^ tended to be, and I * hereby declare them to be in lieu and full 
^^ satisfaction of her dower in my estate. 

7. ^' To my son William James, I sive and bequeath an annui- 
'* ty of two thousand dollars, during his natural life. 

.8. ^^ To my son Henry, I give and bequeath an annuity of 
** twelve hundred and fifty dollars during his natural life. 

9. ^' To Catharine Tillman, sister of my former wife Elizabeth 
«< deceased, I give and bequeath an annuity of one hundred and 
^' twenty-five dollars, during her natural life. 

10. ^' To Charlotte James, daughter of my deceased brother 
** John James, I give and bequeath an annuity of one hundred 
'^ dollars, during her natural life. 

11. '* To Susan Duffy, widow of John Duffy, late of the city 
** of New- York, deceased, I give and bequeath an annuity of two 
^* hundred dollars during her natural life. 

12. '^ To my nephew John James son of my deceased brother 
*^ John James, I give and bequeath tlie sum of one thousand dol- 

" lars. 

13. " I give and bequeath to the 'Society for the relief of Or- 
^' phan and Destitute Children in the city of Albany,' an annuity 
" of one hundred and fifty dollars, to be paid by m^ trustees here- 
*^ inafter named to the managers of the said society for the use 
^ thereof, annually, until my said trustees shall find it convenient, 
^^ out of the rents and profits of my estate, to invest the sum of 
'* two thousand five hundred dollars in some public stock, which I 
*' require them to do at some period of the trust hereinafter crea- 
** ted ; and the stock so purchased shall thereupon be assigned in 
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*' perpetuity to the said managers, subject however to such linn- 
'* tations and conditions not inconsistent with the object of this be- 
^' quest as my said trustees shall prescribe. 

14. ^' The foregoing legacy to my nephew John James shall be 
*' paid by my said trustees within the period of fifteen months af- 
*^ ter my decease ; and the legacy of three thousand dollars to my 
*^ wife for the benefit of the children of her deceased sister, Mrs. 
*' Gourley, shall be paid in such proportions and at such times as 
** she may desire; and in the event of her death before the whole 
*' is paid, then I order and direct that so much as shall remain un- 
'' paid shall be faithfully applied by my said trustees to the purpo- 
'^ ses for which it is designed, according to their discretion. 

16. '' The said specific legacies and foregoing annuities are not 
" to foe considered as charges upon my real estate, but are to be 
*^ paid by my trustees hereinafter named out of the rents and pro- 
'^ fits of my estate, so far as the same may from time be suflScient 
V therefor and all my just debts, also all sums advanced to my 
''children and grand-children as hereinafter authorized, before 
^^ the final division of my estate, and all the expenses incident to 
'' the execution of the trusts hereinafter declared, are to be paid 
** in like manner. But if at any time the rents and profits then 
*^ already accrued and in the hands of my said trustees shall be 
'' insufficient for these objects, the deficiency shall be supplied out 
*' of other funds belonging to my estate or by temporary loans of 
^' money; and all sums thus drawn from the capital or principal 
*' of the trust fund, or borrowed, shall be charged against future 
'' rents and profits and be re-imbursed therefrom as soon as may 
" conveniently be done. 

16. " And in the final partition of my estate in the manner here- 
''inafter directed, such of the said annuities as shall not then 
'' have ceased shall be effectually secured to the respective lega- 
" tees. 

17. ^' In order to preserve my estate from being wasted, and 
" to insure its more judicious management, so that out of the 
'' rents and profits thereof ample means may be afforded for the 
'^ purposes above mentioned, and for the support and education of 
"my numerous offspring, and with an exclusive view to the true 
" interest of all for whom it is my duty to provide, I have deter- 
^' mined to confide the care and management of my estate tempo- 
*' rarily to trustees. In pursuance of these designs and in view 
'' also of the lamentable consequences which so frequently result 
" to young persons brought up in affluence from coming at once 
"into the possession of property, I have also determined that this 
" trust shall continue, and that the final division of my estate 
" shall not take place, until the youngest of my children and 
" grand-children living at the date of this my will and attaining 
** the age of twenty-one years shall have attained that age. And 
** in order moreover to provide against accidental inequalities and 
'* diversities of condition, which at the expiration of the trust 
"may exist among the cestui que trusts, but more especially 
" with a view to discourage prodigality and vice, and to furnish 
" an incentive to economy and usefulness, I have further dieter- 
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** mined to invest my trustees with extenaire discretionary pow- 
'* ers in regard to the disposition of my property to be exercised 
'' by them with a just regard to circumstances and especially to 
^* the respective merits of the several cestui que trusts hereinafter 
" mentioned. 

18. ''I therefore appoint Gideon Hawlev and James King 
Esquires, and my son Augustus James, of the city of Albany, 
my said trustees : and 1 give, devise and bequeath to them, the 

" said Gideon Hawley, James King and Augustus James, all my 
** estate, both real and personal, of which I shall be possessed and 
'' entitled to devise and bequeath at the time of my death and not 
*' herein before devised and bequeathed to my wife, in trust, to 
*^ manage and dispose of the same, and to receive and apply the 
*' rents, issues and profits, proceeds, interest and income thereof 
** in the manner hereinafter directed and expressed. 

19. *' As soon as it may be deemed proper, and within one 
** month after m^ decease, my said trustees shall proceed to make 
*^ a full and particular inventory of the trust estate, arranging the 
'^ different descriptions of property under different appropriate 
*' heads ; and shall immediately file a true copy thereof, «nttested 
'' by their oaths to be a just and true inventory of all my estate, 
*^ both real and personal, as far as the same shall have come to 
*' their knowledge, and they have been able upon diligent Qxamin- 
'< ation to ascertain, in the office of the surrogate of the county 
'* of Albany ; and in case any other property belonging to the trust 
^* fund shall afterwards come to their knowledge, they shall in 
*' like manner inake and file an inventory thereof. 

20. *• And with a view to the more prompt, systematic and easy 
** performance of the various duties connected with the trust, it 
** will be proper that they allot and distribute among themselves 
'* the details of the business arising therefrom. 

21. ** It is however my wish, and I accordingly direct, that my 
** son Augustus shall succeed me as a partner with Moses De Witt 
" Burnet, of the village of Syracuse, in his lease of the salt works 
" and flouring mills in that village, and that he shall attend par- 
** ticularly to the business of the firm, as an active partner in the 
" city of Albany, in the manner now done by him and me. So 
^* long as he does this, he shall be entitled to receive to his own 
'* use, the whole share of the profits of the partnership to which 
'* I am now entitled ; he paying the proportion of the rent that 
** may accrue upon the said lease, which by the agreement be- 
^' tween the said Burnet, Isaiah Townsend, John Townsend and 
" myself, I am obligated to pay. 

22. ^^ It is my wish also that my son Augustus shall be charged 
^ with and take upon himself the collection of ail rents accruing 
** to the trust estate as well elsewhere as in the city of Albany, 
'^ and that he shall continue to perform this duty, so long as in the 
'* opinion of my other trustees he shall execute the same proper- 
** ly. And for the performance of this service I authorize nim an- 
^' nually to retain to his own use such reasonable per centage upon 
^^'the amount collected, by way of commission, as the other tros- 
'^ tees shall deem it proper to allow. 



its. ^^ It is also my will, and I accordingly order and direct, that, 
<' in addition to the particular and exact accounts wliich must ne- 
'* cessarily be kept by' each of my trustees in regard to all matters 
'* or which they shall severally have the especial charge, a full 
'* and accurate general account shall always be kept by one ^ 
*' my said trustees, of the whole business of the trust : whose duty 
'^ it shall also be, at the expiration of each year, to furnish each 
^* of the other trustees with an accurate transcript of such ac^ 
^* count, or of so much thereof as shall exhibit in a satisfactory 
'' manner the transactions relative to the trust during such year. 
'* And it is my wish that this duty shall be undertaken by my trus- 
'^ tee Gideon Hawley, and performed by him so long as he shall 
>' continuo to reside in Albany and to act as one of my trustees. 
'* To this end, I order and direct that full and exact reports shall 
*' be made to him while he shall continue so to reside and act, and 
^' afterwards to such other discreet person as may be appointed to 
'' succeed him in the performance of this duty, by each of my oth- 
^^ er trustees respectively, at least as often as once in each year, 
*^ of all their proceedings, receipts and expenditures^ in the exer- 
** cise of their respective functions during such year. And I fur- 
" tlier order and direct that he shall have the immediate custody 
*' of all deeds, mortgages, bonds, notes, and other evidences of 
'* title and of debt, and that all moneys belonging to my estate 
<' shall be paid to him, either directly or by my other trustees re* 
^' spectivcly, from time to time, without unnecessary delay, as oA 
*' ten as such monies shall have been received by them. 

24. ^^ It is also my will, that so long as my trustee James King, 
^' shall continue to reside in Albany, and to act as one of my trus- 
*' tees, he shall be charged w*ith and take upon himself the collec- 
^' tion and securing of debts and demands belonging to my estate, 
^ for the collection or securing of which professional services may 
" be required. 

1^5. ^' It is however my express will and intention, that no one 
** of my trustees shall severally have the power to perform any 
** acts or duties w hatsoever in relation to my estate, or concern- 
*^ ing the execution of the trust hf^eby created, ^xceptine what 
^^ pertains to the final distribution of my estate as hereinafter ex- 
^* pressly provided, and excepting such subordinate acts as a trus- 
** tee may lawfully perform by an agent, and which a majority of 
'' the other trustees shall have duly authorized him to perform as 
** such agent; and I do further declare and direct that no sale or 
*' transfer shall be made of any part of my estate, real or personal, 
'^ and no investment be made of any of the funds of my estate in 
^* the purchase of any property, real or personal, without the con- 
*' sent of a majority of the trustees; and I do hereby authorize 
'^ and empower the majority of the trustees consenting to such 
^' sale, transfer or investment, to make and execute the necessary 
<* conveyances, instruments and contracts to carry the same into 
*' effect without the concurrence of the other trustees, or by an in* 
^^ strument under their hands and seals to appoint and authorize 
«( one or more of their own number to execute the same. 



M. **I farther order and direct that my trustees shatl proceed 
*^ as expeditioQsty as is consistent with a just lenity to my debtors, 
** to collect all debts due to me at the time of my decease, or to 
*^ see that such debts are made secure. 

27. ^* They shall also sell all my real property in all places oth- 
^ er than the cities of New- York and Albany, and the village of 
^ Syracuse, as liast as fair prices can be obtained therefor; and I 
*' hereby authorize them also at their discretion, from time to time, 
*^ to sell or exchange portions of my real estate in the said cities 
*< and Tillage. I also empower them to invest so much of the 
^* proceeds of all sales, and of all other moneys which shall come 
<^ to their hands, as may not be wanted to enable them to fulfil 
'* the other purposes of the trust and to pay legacies and debts, 
*^ in the purchase of real estate, or in the erection of houses in 
^^ either of said cities or in the village of Syracuse, or in loans, 
** annuities, or in any other safe and proper manner : but they aro 
*^ nevertheless to bear in mind and keep steadily in view that my 
*^ will and intention is, that investments shall from time to time 
^ be so made, as that at the time appointed for the ultimate divi- 
'* Sfon of my estate, the same shall consist chiefly or altogether in 
**real estate. 

88. " For the doing and executing of all which, and for the 
*^ doing and executing of all other acts and things necessary to 
''the prudent management of my estate, and consistent with the 
^* declared objects of their trust, I hereby invest them with full 
**' power and authority. 

£9. ** For the better education of my children who may be mi- 
'^ nors at the time of my decease, I give and dispose of the tui- 
'* tion and custody of them and each of them to my said wife, for 
" such time as they or any of them respectivelv continue unmar- 
'' ried and under the age of twenty-one years ; but if my said wife 
" shall die during the non-age of my said children, then I give the 
^* tuition and custody of those so being under the age of twenty* 
*' one years at the death of my wife to my trustees for the time 
'' being, who are to make suitable provision out of the rents and 
" profits of my estate for their education and support according to 
'' their several ages and exigencies. 

80. '' In the event of the death, during the continuance of the 
** trust, of any one of my sons now living, leaving a widow and a 
'* child or children, or a child or children only ; and in the event 
^* of the death of any one of my daughters leaving a child or child- 
*' ren, my trustees are authorized and required, if necessary, to 
'* make suitable provision out of my estate for the support of 
'* every such widow and for the education and support of every 
'* such child, according to circumstances and to their respective 
'' exigencies : provided however, that such provision shall not ex- 
** ceed in any case the allowance of fifteen hundred dollars a year 
*' to the widow and children of any such deceased son, or to the 
" children of any such deceased daughter. 

SI. ** If during the continuance of the trust, either of my sons, 
^' or of my grandsons whose parent being my son or daughter; is 
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^ deceased^ having attained the age of manhood, shall deaice to 
*' establish himself in any reputable profession or trade, and shall 
*' have need on that account of money for the purchase of profes- 
^' sional books, implements, or the like, or if he shall desire to 
*^ purchase real property in the city or town where he may reside 
^' or intend to reside, for his own accommodation and use, or, to 
^' a moderate amount, with a view to speculation, in every such 
*' case I authorize my trustees, with the approbation of my wife, 
^' if she shall be living, at their discretion, to advance to such son 
*' or grandson such sum or sums for either of these purposes as 
^' they may think ^t; but such advance to any one individual shaU 
'' not in the whole exceed the fourth part of the probable amount 
'^ to which such individual will be entitled upon the ultimate di- 
" vision of my estate. 

32. '* If, during the continuance of the trust, either of my sons, 
'' or of my grandsons whose parent being my son or daughter is 
'< deceased, having attained the age of manhood, shall desire to 
*^ engage in any honorable occupation requiring the employment 
'' of capital, and if in the opinion of my trustees for the time be- 
*^ ing, and of my wife, if she shall be living, it shall be expedient 
*^ that he should do so, I authorize my said trustees at their dis- 
<^ cretion to advance to such son or grandson a sum or sums not 
^^ exceeding in the whole the fourth part of the probable amount 
^^ to which such son or grandson will be entitled upon the ultimate 
'* division of my estate. 

33. ^^ And if, during the continuance of the trust, either of my 
** daughters or my grand daughter Mary Ann King shall choose 
^' to marry, and provided she shall have at all times previously 
*^ behaved dutifully and affectionately towards my wife and her 
*' other relatives, and if on account of her marriage it shall, in 
^' the opinion of my trustees and of my wife, should she be living, 
** be in all respects fit and proper that such daughter or grand 
*^ daughter should then receive a portion of my estate, I autho- 
** rize and require my trustees to pay to her a sum not exceeding 
'< three thousand dollars; and I further authorize them, if it shall 
^* satisfactorily appear to them to be necessary, to advance to her 
*' from time to time such further sums not exceeding two thou- 
'^ sand dollars in any one year for her support and the promotion 
'^ of her welfare, according as the exigencies of her case mav in 
^' their opinion require. And in like manner upon the marriwe 
'^ of either of my grand daughters, Anna McBride James, daugb- 
** ter of my son William, or Lydia James, daughter of my deceas- 
'* ed son Robert, I authorize and require my said trustees under 
'< the like circumstances and upon the like conditions to pay to 
'* her a sum not exceeding two thousand dollars. 

34. '' In order to entitle my several sons, John, Edward, and 
^' Howard and my grandson Robert^ son of my deceased son Ro- 
^' bert, to the full benefit of the provisions hereinafter made for 
*' them, they must severally learn some one of the professions, 
'^ trades or occupations usually pursued in this country as a live 
'' lihood, and must;a8sidiously pursue and practice the same. 












105 

S5» ** Por the purpose of inculcating habits of industiy and eco« 
*' noinjr, I order ana direct that all sums of money advanced by 
'* my trustees during the continuance of the trust to or on account 
** of any one of my sons and daughters^ grandsons and grand 
'* daughters^ shall be charged against them respectively as debts 
*^ due to ray estate, and that upon the final division of the residue 
of my estate as hereinafter directed, the sums so advanced to 
each, together with compound interest thereon, at the rate of 
'* fire per cent per annum, shall be deducted fVom the respective 
'* shares of those to whom such advances shall have been made. 
S6. *^ I give, devise and bequeath to the children of my son Au<< 
gustus and his present wife Elizabeth ; to my grand-daughter 
Amia McBride James, daughter of my son William ; and to my 
nand-daughter Lydia James, daughter of my deceased son Ro- 
^^ bert, in manner following, that is to say : At some period during 
** the continuance of the trust, and as near the termination thereof 
<* as may be found convenient, my trustees shall, out of the rents 
*^ and profits which shall have accrued out of my estate, purchase 
** productive real property to the amount as nearly as may be, of 
^' fifty thousand dollars, and shall, at the expiration of the period 
^ herein limited for the continuance of the trust, convey the same 
^ to such of the said children of my said son and his present wife 
** then living, and in such proportion as my said son Augustus and 
his saidjpresent wife, or the survivor of them if only one shaU 
be living, shall direct ; and if neither of them shall be living, 
*^ then to such of their said children and in such proportions as my 
^* said trustees, together with my wife, should she be living and 
^* choose to act, may think proper : and to each of my grand- 
'^ daughters, Anna McBride and Lydia above named, my trustees 
*^ shall set off and convey so much other productive real property 
^^ belonging to my estate as shall in their opinion be worth twenty 
^ thousand dollars. 

87. ^* I further order and direct, that at the expiration of the 
^ period herein prescribed for the continuance or the trust, my 
** trustee, Gideon Hawlev, or such other person as may be ap- 
*^ pointed in his place in the manner hereinafter directed, together 
*^ with such other trustees or trustee, if any, as may be appointed 
*^ in the place of my son Augustus and James King, or either of 
*^ them, and who shall not be interested in the division of my es* 
" tate, shall, together with my wife, should she be living and 
^ choose to act, immediately proceed to divide the residue of my 
^* estate remaining in their bands, not herein before devised orbe- 
^ queathed, as nearly as may be, into twelve equal parts, and shall 
*^ allot and distribute, and my trustees shall thereupon convey the 
" same to the persons and in the proportions following, that is to 
** say : to my sons Augustus, John, Edward and Howard,-^to mv 
^* daughters Jannette, Catharine and Ellen,«--and to my grand* 
^* daughter Mary Ann King, each, one part ; and to my grand-son 
'^ Robert, son of my deceased son Rooert, one half of one part; 
'* subject, however, to the conditions, limitations and retributive 
*^ purposes hereinafter expressed. 



38. *' Out of the share to be allotted to my gniachdavghter Ma- 
** ry Ann Kiog, or to her heirs, as hereinafter provided, my tnuk 
*' tees shall pay to her father James King, for his own use, the 
^ sum of ten thousand dollars, <^, at their election, shall eonvey 
*^ to him in fee so much of the real estate comprised in such share 
'* as shall by them be estimated to be worth that sum* 

89. *' In the event of the death of either of my said sons or 
" daughters, or of my said grand-son Robert, of my said graad- 
*' daughters Mary Ann King, Anna McBride and Lydia, or of the 
^ said James King before or after my own decease, within the pe* 
" riod above limited for the continuance of the trust, I order and 
^ direct that the share or portion of my estate to which such de^ 
*^ ceased person wonld, if living, have been entitled, so for as re- 
^* lates to the personal estate if any comprised in such share, shall 
** be allotted and conveyed in snch manner as if such deceased 
** person had died intestate lawfully possessed thereof the same 
*^ would have been bestowed bv force of the statutes of this state 
** regulating the distribution of the personal estates of deceased 
^^ persons who have died intestate ; and so far as relates W the 
" real estate comprised in such share the same shall be altottied 
*^ and conveyed in such manner as if such deceased persoB, bav* 
** ing derived such estate from me, or, if a grand-child, from hia 
'* deceased parent, had died intestate lawfully seised thereof in fee 
^^ the same would have descended by force of the statuses of this 
^' state regulating the descent of the real estate of persons who die 
*^ intestate ; sul^ect, however, to the conditions, limitations and 
^^ retritHitive purposes hereinafter expressed. 

40» ^' If either of my said sons John, Edward and Howard, or 
*' my grandHSon Robert, shall fail to observe and fatthfttUy to fol* 
^ lew the directions herein before given concerning them ; or, if 
^^ at the expiration of the period limited for the ecHitmaance of the 
^' trust, it shall satisfactorily appear to my trustee or trustees au- 
^* thorized to make the final partition of my estate, that any one 
^^ of those who would otherwise have been entitled to share id 
^^ such partition, leads a grossly immoral, idle or dishonorable Ufe^ 
^^ sach delinquent shall not be entitled to the share of my estate 
^* herein before provided for such person, but shall be considei^ 
** as having forfeited the same either wholly or in part ; and I do 
" hereby order and direct my trustee or tntstees authoriasd to 
^* make partition or my estate, io withhold from such deliniiiient 
^< such share, either wholly or in part, according to the degree of 
" demerit by which such forfeiture shall be incurred ; of which, 
*^ and of the existence of the facts rendering such forfeiture pro* 
*^ per, my said trustee or trustees shall be exclusively authorised 
^' to judge : and the portions of my estate so withheld shall be 
'^ added to the residuary parts. 

41. '^ As it regards the remaining three and an half parts of mgr 
«* estate, together with such additions, if any, as shall be made 
" thereto in the manner above meatioDed, I authorize and require 

my said trustee or trustees authorized le anake partition of my 

estate, together with my wife if she shall be living, to appertioD 






*^ ike Mme aooofdkig to tMr dnotetion ofiMif «iil w any numher 
^ nf Ane ketein det^naied a$ in any et>eni entitled to share in the 
** uUimat^ dispasiiian of my estate ; but with a just regard to cii^ 
^' cumstaiices and a scropulous attention especially to the peraon- 
^^ al merits and demerits of each indiyidoal. And my trustees 
*^ ahall execnte conveyances, in pursuance of such apportionment. 

43. ** And although the extensive and extraordinary power here- 
*^ io conferred of punishing idleness and vice and of rewarding vir- 
^ tue, must from its nature be in a considerable degree discretion- 
'* aiy, and although its faithful exercise may prove to be a task at 
*^ once renionsible and painful, yet it is my full intention and ear- 
^ nest wish that it shall be carried into execution with rigid im* 
^' partiality, sternness and inflexibility. 

4Sb *^ In order to provide for the decent maintenance of those, 
** (if unhappily there should be any such) whose portions shall be 
*' wholly withheld, I order and direct that t<f every such individual 
^' an annuity for life shall be given, of such amount only as shall be 
** auffieiettt to supply the probable actual wants of such individual. 

44. ^* Having herein before provided for the division and appor- 
'^ tioDment of my estate amon^ the several cestui que trusts, but 
^ without particularly de^gnattng the quantity or nrTsassT to 
** be conveyed to them, I now declare it to be my will, and I ac- 
<* cordingly order and direct, that every conveyanceof any portion 
^ of my real estate, to be executed by my trustees upon the ex- 
^ piration of the trust herein created, in pursuance of the forego- 
^ wg ditections, shall be to the grantee for life, with power to de- 
** vise the same in fee to his or her lineal descendant or descend- 
^ ants, in such manner or proportions as he or she may think pro- 
*^ per ; and in the event of such grantee either leaving no such de- 
'* scendant, or omitting to make a valid disposition of the same in 
** execution of such power, then with remainder in fee to such 
** person or persons as, by the statutes of this state regulating the 
^ descent of roal property, would have been entitled to inherit the 
** estate had the grantee, havipg derived the same from me, died 
" intestate lawikUy seised thereof in fee : excepting however the 
^ conveyance, if any, to James King or his heirs^ which shall be 
^^ in fee ; and the conveyances, to such of my descendants, if any, 
^* entitled to share in the division of my estate, as, by reason of 
*^ their having been bom subsequently to my decease, ma^ be in- 
** capable of taking less than an estate of inheritance, which con- 
** veyances shall also be in fee. 

46. '* It being my intention that there shall always be three 
^* actinff trustees of my estate during the continuance of the trust, 
*^ all.of whom shall reside in the city of Albany, I do hereby di- 
^' reet that in case any one or nu>re of the trustees shall refuse to 
^' act or become incapable of acting as such, or shall resign, re- 
^ move from the city of Albany, or die, it shall be the duty of the 
*^ remaining trustees to apply by petition to the Chancellor for the 
^ appointment of a suitable person or persons to supply the vacan- 
^ ey or vacancies so created, and to name in such petition the per- 
^ ami Cf persons whom they desire to be appointed. And every 



*• penom so appointed sbdl snceeed to and be MtfiwwmMi with 
^ all the rights and powers, and be subject to all the daties and 
** responsibilities pertaining to the office or place which he is ap- 
" pointed to fill, in like manner as he would have been had he been 
/' nerein expressly named and appointed such trustee. 

46. '^ And my will is, and I accordingly hereby declare, that my 
/' said trustees shall not be charged or chargeable with., or acconnt- 
*^ able for, any loss which may happen to my estate, unless such loss 
"* shall happen through their willtil default or neslect ; and that 
<^ they shall not respectively be held accountable for the separate 
** acts of each other : but they shall in all things discharge the do- 
*^ ties of the trust with care and fidelity according, to the best of 
** their skill and understanding. 

47. *' Foreseeing that the duties imposed upon my trustees may 
'^ require a considerable portion of their attention, I deem it pro- 
*^ per to declare my fiews and intentions relative to the subject of 
*^ their compensation. I consider the liberal and extraordinary 
*^ provisions which I have made in favor of my son Augustus and 
" his family as justly entitling me to expect that he will cheerfully 
*' take upon himself the burthen of the trust without other cooi* 
'* pensation ; and in like manner I expect that the liberal provv 
** sions herein contained in favor of Mr. King and his daughter, 
*' together with the emoluments likely to arise to him from being 
*^ employed professionally in the management of my estate as here- 
'* in before provided, wiU be deemed by him an adequate compen- 
*' sation for his services. To my trustee Gideon Hawley, Esquire, 
** in full compensation for the performance of all the duties re- 
** quired of him, I allow the sum of Five Hundred dollars a year, 
" so long as he shall continue to perform such duties. And should 
^^ it at any time become necessary, as herein before provided, to 
*^ procure the appointment of another person in the place of either 
*< of m^ said trustees, he shall be entitled to such compensation 
f for his services as my trustees upon whose petition he shall be 
'' appointed shall think proper to allow. 

48. ^* And i.asti.y, I hereby constitute and appoint my trustees 
'* above named, and their successors appointed in the manner 
'^ herein before directed. Executors of this my last Will and Tes- 
*^ tament.'' 

At the death of the testator, he was seised of real estate and 
chattels real of the value of about eight hundred thousand dollars, 
iDcIuding forty thousand acres of wild land in the state of Illinois ; 
the whole of which, except the Illinois lands, was situate in this 
state. He also was possessed of bonds and mortgages, stocks and 
other personal property, worth about half a million of dollars. 
And he was indebted to the amount of one hundred and twelve 
thousand dollars ; of which amount, upwards of forty thousand dol- 
lars was due to joint stock companies, on account of the stock held 
by him in those companies. The will was duly proved by the execu- 
tors and trustees, before the surrogate of the county of Albany, as 
a will both of real and personal estate. And letters testamentary 
were issued to the complainants in the original suit, and to Au^ 



gittkiM Jonee wlM> declioed becomiog a party oompbinant becatne 
there wefe several of the proYisioos of the will, in relation to 
which doubts bad arisen, in which his individual interests were 
involved. The testator, at the time of the making of the will and 
at his death, had nine children living; one grand-daughter, the 
only child of a deceased daughter; and a grand«son and grand- 
daughter, the children of a deceased son, who were his heirs at 
law ; and who^ together with the widow, were entitled.to his per- 
sonal estate not legally disposed of by the will. His son Williafii 
was married and had one child at the date of the will. Augustus 
MTHB also mal^ried and had three children. And no alteration took 
place in the testator's family between the making of the will and his 
death, except the marriage of his eldest daughter, Jeannette, to W. 
H. Barker. But after the testator's death, and before the hearing, 
William, the son, had another daughter, Elizabeth Tillman James. 
Mrs. Barker also had a child, Wm. J. Barker. And John B. 
James, another of the sons of the testator, was also married. All 
the children and grand-children of the testator, except William, 
Augustus and Henry, were minors at the time of his death, and 
also at tlie hearing of the cause. Mrs. Gourlay had seven chil- 
dren, five of whom were infants at the time of filing the original 
hUl. 

About two months after the testator's death, his widow, Catha- 
rine James, by a deed or written instrument, elected to take her 
dower in the estate of the testator, instead of the provisions made 
for her in the will ; which deed was proved, and recorded in the 
office of the clerk of the county of Albany, and notice of such 
election was given to the executors and trustees. Shortly after 
making the deed and the giving of notice of such election, a bill 
for a partition of the real estate devised to her in lieu of dower, 
was filed in this court by one of the heirs of the testator, against 
the other heirs, together with the. widow. And the premises 
were afterwards sold under a decree in that suit, and the proceeds 
of the sale were distributed, as undevised property. {See James 
and wifeY. James and others ^ 4 Paige's Rep. 1 15.) The executors 
and trustees recognized the right of the widow to dower in the 
estate of the testator, except as to a small portion thereof in which 
her right to dower was questioned on account of the peculiar situ- 
ation of the testator's title. And they made payments to her from 
time to time on account of her dower, out of the rents and profits 
of the estate which they received. The testator's youngdk child 
at the date of the will, was Howard James, born in November, 
1828. And his youngest grand*child, William Augustus James, 
was born on the 29th of December, 1831 ; and would not, there- 
fore, arrive at full age until more than twenty years after the tes- 
tator's death. 

The complainants, in their bill, referred to several paragraphs 
in the wQl upon doubts had arisen as to its legal construction ; 
and also stated some questions which had arisen as to the widow's 
right of dower in particulur parcels of property, and as to other 
matters not arising out of the will itself; most of which questions 
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«IM6 upon iindnfmted facts. As to att of wkioii iqaestions the 
eomplainaDts aaked for the decision and direction of the eburt, to 
enable them to execute their trust with safetj, and to preFOot fu- 
ture litigation in respect to those questions. They also asked that 
the i^ow's dower might be assigned to her, or that they might 
be authorized, under the sanction of the court, to agree with her 
upon an annuity or gross sum to be paid to her out of the income 
or the estate in which she was entitled to dower, in lieu of her 
dower in such estate. Several other questions were raised by the 
complainants in the cross bill, and many others by the different de- 
fendants in their answers, as well as hy the counsel upon the ar- 
gument, and to the construction and legal validity of various pro- 
visions of the will, as well as to the main olyects of the trust ; 
naost of which questions are examined and disposed of •in the 
opinion of the court. 

J. King %" B. F. Butler J for the complainants in the original UH. 

8. Ji. Talcott ^ J. C. Spencer^ for Henry James. 

J. /• Roosevelt^ for the minor children of'^ Aurastos James. 

P. P. Barnard^ for William James, and for Anna McBride 
James, and Lydia James. 

T. Vr. Tucker, for the guardian ad litem of Mrs. Barker. 

H. Bleecker Sf J, V. L. Pruyn, for the other minor children of 
the testator; for Mary Ann King; and for Robert James, the 
grand-son. 

John DueTy for Augustus James. 

John C. Spencer^ for the complainants in the cross bill; for 
Catharine James, the widow ; and for the children of Mrs. Oour- 
ley. 

H. O. WheaUm, for W. E. Ross and his wifb, who was the 
v^idow of Robert James, the testator's son. 

A. O. Paigej for the wife and the youngest child of William 
James ; for the infant son of Mrs. Barker, and for the wife of 
John B. James. 



The Chancellor. In disposing of the various questions 
must necessarily be decided in this cause, I shall not examine 
them precisely in the order in which they were discussed by either 
of the counsel at the hearing. For convenience, however, I shall 
examine several of those questions in the order of the arrangement 
of the points made, for the closing argument, by the attorney-ge- 
neral m the United States, as counsel for the executors and trus- 
tees who were complainants in the orignal suit. 

The originied bill sets out the will at large ; and the complain* 
ants pray for such instructions and directions in relation to the 
questions which have already arisen, and to the various trusts and 
provisions of the wfll, as may be necessary to enable the execu- 
tors and trustees to execute their trust with safety to themselves, 
under the protection of a decree of this court It would seem, 
therefore, that the decision of the questions presented by the orir 
ginal bill must necessarily involve an inquiry as to the validity of 
the accumulations of the profits or income of the estate, which 
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w«r0 •ndently contemplated by the testator; and of the uUioiato 
diapoeitHm of the trust estate, as well as the validity of the geae- 
nil devise in trust to the executors and trustees. Indeed, I can 
not see how it would be possible for the court to make a decree 
which could enable the trustees, with safety to themselves, to dis- 
charge that part of the trust which relates to the investment of the 
personal property, and the proceeds of the real estate which they 
are directed to sell, without first deciding the questions as to what 
part of the trusts and objects for which such investment is directed 
to be made are valid. This same question arose and was fully con- 
sidered in the case which was recently before me, upon the will of 
Gveofige Lorillard. In that case the counsel for the heirs at law 
Insisted upon the invaliditv of the trusts of the will, and also of the 
ultimate limitation over of the estate to the descendants of the tea- 
tetor's twelve nephews and nieces, after the expiration of the time 
limited for the continuance of the trust ; and they asked for a dect- 
sioB qf their rights in both respects. And I there arrived at the 
oonclusioo that both questions must be decided in that suit, to ena- 
ble the court to decree a legal and proper investment of the part 
of the trust estete which, by the will or the testator, was to be in<» 
vested in the puarchase of real property in the city of New-York, 
for the purposes of such will. ( See Lorillard and others v. Coster 
and others, in Chan. April 7th^ 1835.) But if any doubts could 
exist on this point upon the original bill only, they are removed 
by the cross bill ; which was filed, among other objects, for the 
express purpose of brii^ping all these questions before the court 
for a decision thereon^ And as all the necessary parties now ia 
existence, who have either a vested or contingent interest in the 
estete of the testetor, under the will or otherwise, which can be 
afiected by the decision of these questions, are now before the 
court, it is proper that the several points which have been so fully 
and so ably discussed on both sides, should be decided and finally 
disposed of in the present suit 

From an exapoination of the 27th dause of the will, in connexion 
with the other provisions of the same instrument^ it is evident the 
testator intended that the whole of his real and personal estete 
which was devised to his executors and trustees, and so much o( 
the income thereof as was not wanted for the payment of debte or 
other purposes of the will, should, either dunog the continuance 
of the trust or at the expiration thereof, be invested in real pro* 
perty ; and should be distributed and conveyed as such to those 
who were entitled to share in the ultimate division of the estete, 
at the time desq[;nated by him for the termination of the trust. 
The testetor, however, foreseeing that it would be impossible for 
the trustees to have every thing which might come into their hands 
in the shape of personal property, up to the last naoment of the ex- 
istence of trust term, actually invested in real estate at the termt 
nation of the trust estete, did not intend to require of them an im* 
possibility. He therefore directs, that so much of the property 
and income as may be casually remaining in the hands of the trus- 
tees vninvestedp shall be distributed as personal estate. But this 
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Woiik) not justify the executors. and truistees ih keeping any fMirt 
of the trust fund, or the income thereof, intentionally uninvested, 
merely that it might be distributed as personalty at the termina- 
tion of the trust. Neither can it authorize the court to decree a 
violation of the testator's manifest intention in this respect, for the 
purpose of sustaining other provisions of the will which are clearly 
illegal and void. For all substantial purposes, therefore, this must 
be considered as a positive direction to convert the personal estate 
into land for the objects of the will. And upon the princi[ries of 
equitable conversion, the whole trust fund must be considered and 
treated as real estate, for the purpose deciding the various ques- 
tions which arise under this will as to the validity of the several 
depositions which the testator has directed to be made of the trust 
property. 

Although a court of equity considers money which the testator 
has directed to be invested in the purchase of land, and land which 
he has directed to be sold and turned into money, as of thai spe- 
cies of property into which he has directed it to be converted, for 
all the valid purposes of the will, it is only considered in equity 
as if actually converted, so far as the objects for which the god* 
version was directed by the testator are legal and can be carried 
into effect. But where the object of the conversion fails either 
wholly or in part, whether such failure be occasioned by the in- 
capacity of the devisee or legatee to take, or because of the ille- 
gality of the disposition attempted to be made of the converted 
property, or of any particular estate or interest in sueh property, 
or from any other cause, there will be a resulting use, or trust, or 
estate in the property, or in so mudh thereof as is not legally or 
effectually disposed of, in favor of those who woidd have hoea en- 
titled to such property if the conversion thereof had not bees di- 
rected by the wiU. ( See Leigh ^ Dah. Equit. Conv. 93, and the 
cases there referred to.) If, therefore, in this case any of the.-pHr- 
poses for which the conversion of the testator's personal property 
roto real estate is directed to be made are legal and can be carried 
into effect, this court must determine the questions as to the vali- 
dity of all the other estates and interests which the testator has 
attempted to create in the converted property ; so that proper 
limitations may be inserted in the conveyances to be taken oy the 
trustees, securing to all persons interested in the trust estate, 
either by way of resulting trust, or otherwise, their legal and 
equitable rights in the property to be purchased by the execntors 
and trustees. 

In connection with this subject, it may be proper here to remaric, 
that the general power in trust given to the executors and trus- 
tees, to sell or exchange portions of the real estate in AllMtny, 
New-Ybrk or Syracuse, in their discretion, cannot alter the con- 
struction of the will in reference to the provisions of the Revis^ 
Statutes relative to the^nature and qualities of estates in real pro» 
perty and the alienation thereof. The mere exchange of one 
piece of property for another by a trustee, under a valia power in 
trust, is not considered as an alienation of the estate or interest of 
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tke Mutiii que trart, cnt petflon benefictallf intefetted in the inmt 
dilate. Toe rales of law on Ihe auliiect pf rendering estates iur 
dienable, have rererence to the substaDce» and not merely to Oe 
riMdow. And for e?erir substantial pnrpose, the land received in 
exchange for that of whieh the testator died seised^ ean be ccm- 
sidered in no other light than as the same estate* A mere power 
to exchange lands, whether such exchange is made directly or bj 
means of a sale and new purchase, is not a power to alien the es- 
tate, within the intent anid meaning of the provisions of the Re« 
vised Statutes on this sulgect As well might it be contended 
that a bequest of personal property was not rendered inalienable, 
because the trustee who held it for the benefit of another had the 
rteht toJoan it out from time to time, and to receive other money, 
when it became payaUe, inste«d of that which was lent ; althouffh 
be had no ri^ht to dispose of the fund itself. The money receiv- 
ed irom the borrower is seldom, if ever, the same that was lent, 
yet for every legal and substantial purpose ii is the same fund (sr 
-if. 
^he widow's deed of reUnquishment, the notice given to the 
trustees, the receipt by her of a share of the rents and profits of 
the estate devised to the executors in trust as and for her dower, 
and the actual receipt of a sum of money for her dower in the 
homestead under the decree in the partition suit, in which suit the 
heirs at law of the testator were parties, all of which took place 
wilhiii the year from the death of ner husband, constituted a valid 
election by the widow to take her dower in the real estate of 
which her hudiand died seised, instead of the devises and bequests 
in her bvor contained in the will. If the legal estate was in the 
executors and trustees, the deed and notice, together with the re- 
ceipt from them of a portion of the rents and profits of the trust 
estate, were certainly equivalent to an actual entiy on the lands 
devised to them, or the commencement of proceedings for the re* 
covery or assignment of her dower, as required by the fourteenth 
section of the title of the Revised Statutes relative to estates in 
dower. (1 R. 8» 752.) And the proceedings and decree in the 
partition suit constituted an actual recovery and assignment of her 
dower in that portion of the estate, and was a valid election as to 
the heirs at law of the testator, even if the whole devise in trust 
is void. Tlie olgect of the legislature undoubtedly was to com* 
pel the widow to make her election, to take her dower instead of 
the jointure or other provision made in lieu thereof, within a lim^ 
ed period after the death of the husband; and by some open and 
ootorious act which could not be misunderstood. And wnere she 
gives a written notice of such election, to the person who is in 
possession of the laud in which she is entitled to dower, or who is 
m possession of the rente and profite thereof claiming iitle to the 
land, and such person thereupon admito her right, aiM voluntarily 

Eays her a part of the rente and pRofito of the premises as and for 
er dower therein, it mwt» in this court at least, be eonadered as 
en assignment 4>( her ism»^ pt an entry on the lande» within the 
intimt ami ipeainBg of iWs staMery t^rovfsion. 
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•ppMn. {L^vmJks •» Lig* 889, €mi mmc lAer« r^«f^«l teJ 
OBt of tiie eases in which the primarj fond has been conaiderec 
as ejioiierated, hv a charge of the dehts upon the real estatei ware 
eases in which the primary fund was actually bequeathed^ either 
as a specific legacy or as a general residue ; and where it waa evi- 
dent the testator intended wat the residuanr legatee should take 
such general residue free from the charge of his debts. But even 
where the intention of the testator to exonerate a residuary fund 
for the benefit of the legatee was perfectly manifest, it baa been 
held that a lapse of the residuary bequest by the death of the 1^;»- 
tee, restored the residuary fund to its primary liability for the pay- 
ment of debts. {See J^Toelr. Lord Henley, 7 Price's Rep. 341; 
Waring v. Ward, 5 Ves. Rep. 670.) In the present case the tes- 
tator evidently intended to exempt his wife's specific legaey, giTeii 
in lieu of her dower, from the payment of his aebts. But that ex* 
oneration was clearly intended for her benefit only, under the sup* 
position that she would take the provision made for her by the 
will in lieu of dower. And there is nothing from which I can in- 
fer that the testator intended to exonerate any personal property 
as to which he might happen to die intestate^ irom the payment 
of his debts, as the primary fund appropriated by the general prio* 
eiples of law for that purpose. The specific articles of personal 
property bequeathed to the widow in lieu of dower, must there- 
fore be appropriated to the payment of debts, before any resort can 
be bad, eitner to the rents of the real estate, or to the principal of 
the personal property lecally bequeathed* The same principle la 
also applicable to any other part of the testator's personal estate, 
or the mcome thereof, as to which'he is to be considered as having 
died intestate, in consequence of the illegality of the bequest, or 
otherwise. And such portions of the personalty must be applied 
(o the payment of debts, before any resort can be had to the prin- 
eipal of the personal property legally disposed of by the wiU, or 
to the rents and profits of the real estate for that purpose* 

Two or three questions arise as to the Syracuse lots claimed 
by Augustus James as a gift from his father in his lifetime. The 
expression contained in tne letter to Burnet, that the writer had 
charged and assigned that property to Augustus, does not necessa- 
rily imply that the testator had agreed or determined to convey 
the lots to him absolutely and unconditionally, without reserving 
to himself the right to claim the price at which he had charged 
them. And the fact that the testator afterwards included these 
lots in the inventory of his estate at the sum of •1400, seems to 
strengthen the impression that he intended to reserve to himself 
the right to claim payment of that amount, if he should think pro- 
per to do so, before he gave to his son a conveyance of the pro* 
perty. If I should arrive at the conclusion that Augustus is en- 
titled to a conveyance of these lotS| either from the trustees or the 
heirs at law, without paying the fUOO^ and it should be deter* 
mined that a part of the real and personal estate of the testator is 
aot l^ally and efleetuallv disposed of by the will, the questioa 
wH t&ia arise) whether the value of the lota at the time of tbo 
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§pil^ ii aot ta be brongbt i»ta hotobpot io the dadtrUmtkm of the 
Mai or persoaal estate as to which there is an intestacy. Under 
the English statute of distributions, or which our former statute 
oa that sutigect was nearly a transcript, it has been decided that 
the provisions as to advancements and portions only applies to an 
actual intestacy of the parent ; and th«t no collation is to take 
pjaoe where there is a will, although there is a surplus of the tea- 
tutor's estate which is undisposed of by such will. It was so do* 
creed by Sir John Trevor, the master of the rolls, in the case of 
VackellY. Jiffery^ {Prec, in Ck, 170,) a few years after the pass- 
iag of the statute. And Sir William Grant expressed an opmion 
to the same efiect in the more recent case of Walton v. WaUon, 
(14 Fi». Rep. 324.) But it is somewhat doubtful whether the 
same construction can be given to the provision on this subject con- 
tained in the sixth chapter of the second part of the Revised Sta- 
tutes ; as the revisers nave substituted the word deceased for m- 
i€$iat€j which was used in the former statute, and, as appears 
firom their note to the previous sections, for the express purpose 
of providing for a case where there is a will whbb does not be« 
^peath the estate. (2 R. S. § 75, 76 ; Rev. Motes io ch. 6, pt. 2, 
»• C5.) As the legislature, however, have used the word intestate 
in the corresponding sections of the chapter of the Revised Sta- 
tutes relative to the descent of real property, {I R. S. 754, § 23, 
S4,) which sections were introducea during the passage of that 
chapter through the two houses^ it is still left doubtful what con- 
atruction should be given to these several provisions taken toge- 
ther* And if these Syracuse lots are in any way connected with 
the co-partnership with Burnet, the profits of which are bequeath** 
ed to Augustus, a question of election may also arise under the 
provision of the will. I therefore prefer to have a new argument 
of those questions, if it shall be necessary to decide them in this 
cause. And I shall reserve the decision of the several questions 
arising out of this claim of Augustus to the Syracuse lots, until all 
the foots in relation to the alleged gift of those lots, and the value 
of the lotd at the time of the gift, are more fully ascertained by 
the report of 4 master. 

The lands as to which the widow's right of dower is questioned 
by the executors and trustees, or submitted to the decision of the 
fourt, have been considered by the counsel upon the argument as 
belonfftng to three distinct classes. The first class is composed of 
the Albany City Lottery lots, the consideration for which was ful<* 
ty paid by the decedent in his lifetime ; but the legal title still re- 
mained in the city corporation at the time of iiis death, and was 
subsequently conveyed to the executors and trustees. The second 
consists of several parcels of land owned by the decedent as a ie* 
nant in common with McBride and the Townsends ; the share of 
the decedent being the undivided five eighths thereof. The lands 
belonging to this class were in June 1825, conveyed by the seve^ 
ral tenants in common, and their wives, to M. D. Burnet and 6* 
ttawley as trustees, for the sole purpose of enabling one of the 
trustees to execute conveyances to purchasers of sucm of the lands 
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to bad been or m%ht thereafter be contracted to be icM, diiiihaif> 
ed of all claimt of dower therein ; and to avoid the embarraai- 
ments and difficQlties which might arise Trooi having any part of 
the legal title to the lands vested in infant heirSt upon the dealk 
of one or more of the tenants in common, or their assent. And 
the third class consists 6f several lots conveyed by Salibrd loBuf^ 
net, in 1826; the consideration ol which was paid by the dec^ 
dent and McBride and the Townsends. The share of the par- 
chase money paid by the decedent upon the purchase of these kite 
was five eighths. And since his death, the legal estate in an un» 
divided share of the premises, to that extent, has been conveyed 
to the executors and trustees. 

It is perfectly well settled in England that a wife is not entitled 
to dower in lands in which the husband has a mere equitable in- 
terest as cestui que trust. (4 KenPs Com. 2d ed. 48. Pmrk an 
Dower ^ 124.) Such was also unquestionably the law of this state 
previous to the Revised Statutes ; although* the settlement of the 
rule in that way was clearly a departure from the principle bf 
which courts of equity are governed in analogous cases. The en* 
dowment of the wife of a mortgagor, subject to the right of the 
mortgagee, can hardly be said to be an exception to the rale, la 
this state ; because here the mortgagor is treated as the legal own- 
er of the land, and the mortgagee is considered as having a mere 
lien thereon for the payment of his debt. This being the case, the 
right of the widow to dower in the equity of redemption firilows 
of course, as a legal and not merely as an equitable right. And 
for this reason her dower is recoverable by an action in a court of 
law. {Collins v. Torryy 7 John. Rep. 278.) It is diflbrent where 
the husband has a mere equitable estate in the land, either by the 
operation of a resulting trust or otherwise. In *Smbrose v. dAm« 
brose, (1 Peer Wms. Rep. 321,) where the purchase money of the 

!>remtses bad been paid by the husband, and a conveyance taken 
n the name of a third person for the benefit of the husband, but 
without any written declaration of tru^t having been executed in 
the lifetime of the latter, Lord Gowper considered the wile as hav- 
ing no legal claim to dower in the resulting trust ; but he recom* 
mended to the heirs to let her come in for her dower in the trust 
estate. That case does not appear to be distinguishable from the 
case of the. Syracuse lands purchased in the name of Gifibrd. I 
therefore conclude, that independent of the new principle hereaf^ 
ter mentioned as having been introduced into the Revised Statutes, 
the widow w^ould not nave been entitled to equitable dower in the 
lands comprised in the first and third classes. 

The legislature, however, in the recent revision of the laws, 
have distinctly adopted the principle of permitting the widow to 
receive equitable dower in the descendible equitable interests of 
the husband in real estate which belonged to him at the time of bis 
death. In the case of lands purchased under execution, if the 
purchaser dies during the fifteen months allowed for redemption 
or before the actual conveyance of the land by the sherifl^ the sta- 
tute directs the conveyance to be made to the executors or admi- 



iton of tiie decectent, in trust for bis heirs at law, but sulgect 
tm the dower of his widow, if there be one. (2 A. 8. S74, § 63^ ^ 
64.) 8o in the ease of a contract for the purchase of land/ where 
the bn^Mind dies seised of an inheritable interest in the premises 
before a conveyance of the legal estate has been given, the right i 
of the widow to equitable dower therein, jsubject to the lien of the 
TeDdor for the unpaid purchase money, is distinctly recognized and 
declared by the legislature, in that part of the Revised Statutes \ 
which authorises a sale of the decedent's interest in the premises, \ 
under a surrc^ate's order, for the payment of debts. (2 R. S. \ 
Its, § 71, 72.) This principle of giving to the widow her equita- • 
He dower in lands in which the husband had an inheritable inte« ' 
rest at the time of his death, being thus adopted by the legislature, » 
it is the duty of this court to carry it into eflect by giving to the ' 
widows of those who have died since the Revised Statutes went 
iDto eflfect, their equitable dower in such inheritable interests of * 
their husbands, whenever it can be done without interfering with , 
the rights of bona 6de purchasers from those in whom the legal | 
title was vested. This principle of the Revised Statutes, bowev- i 
er, extends only to those cases in which the equitable interest of | 
the husband in his trust property continues down to the time of \ 
his death, so as to be inheritable by bis heirs. And if he aliens it 
in his ILetime, the widow will not be entitled to dower therein, as \ 
asaiiist the grantee. In. the present case, as the husband died ] 
since the Revised Statutes went into effect the widow was equi- ; 
taUj entitled to dower in tlie lands belonging to the first and third j 
dasses, of which he was seised of an inheritable interest. ^ 

The equitable right of the widow to dower in the proceeds of i 
tiie lands conveyed to Burnet and Hawley, depends upon a differ; 
rent principle. Thct object of the conveyance in that case was to' 
vest, the k^l title to the land in the trustees and the heirs at law 
of the survivor of them, for the purpose of creating a perpetual 
tmst of so much of the premises as should remain undisposed of or 
unconveyed from time to time, for the more convenient vesting of 
the legal title to such parts of the premises as should be contract- 
ed to be sold by the grantors, or their heirs and assigns; but which 
trust could be determined at any time by a joint conveyance of all 
the persons beneficially interested in the lands remaining unsold 
when such joint conveyance should be executed. The counsel for 
the widow is under a misapprehension, in supposing that the deed 
to Burnet and Hawtey is a mere power of attorney, which was re« 
vnked by the death of Mr. James. He has probably fallen into 
this error in consequence of the recital in the deed, that the gran* 
tors had appointed Burnet their agent and attorney in fact to ma- 
nage the property for their use, and to contract for the sale there- 
of m parcels, subject to such orders as he miffbt from time to time 
receive from them. But that appointment of Burnet as the agent 
to contract for ttie sale of the lands, in the name of and for the be- 
nefit of the grantors, and to manage the trust estate for their use 
nntfl add, was entirely distinct from the conveyance of the legal 
MHe in soek lands, to Burnet and Hawley in trust. And if such 
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aptM>iiitiii«it i^ai not contained in a distinct instramtat, the 
tal thereof in the trust deed is at most bat the legal eTidence of 
the facf, that they had appointed him their aeent and attorney for 
those purposes. That undoubtedly was a mere power of attor« 
ney, which the persons grantihg the power might rcfi^oke at maj 
time : and which probaHy was revolced, as to W iUiam James, by 
bis death. It mirat be renewed, however, by those who succeed* 
ed to his equitable estate in the premises. And whether renewed 
or not, it does not affect the trusts created by the deed ; as it st&l 
is competent for those who have succeeded to the rights of the de- 
cedent, to join with the survivors in making a contract of sale, un- 
der the power in trust, contained in the will, to sell or exchange 
portions of the testator's estate. In other words, the appmntment 
of Burnet as agent to manage the premises, and to contract for the 
sale of portions thereof from time to time, sutyect to such instroc* 
tions as he might receive from the real owners of the property^ 
was a mere power of attorney, and was revocable by tbcon at any 
time, without interfering in any manner with the trust as to the 
legal title, which was vested in the trustees for the purpose of bav<- 
ing such title conveyed to those who might contract tor the pur- 
chase of parts of the premises, whether such contracts were exe- 
cuted by the owners of the estate personally, or through the m^ 
dium of such agent, or any other agent or attorney lawfully ap- 
pointed. There was no legal oUection to the creation of Mich a 
trust, previous to the adoption of the Revised Statutes. And I do 
not at present discover any legal objection to such a conveyance, 
as a mere power in trust, even if the trust deed had been execut- 
ed since the Revised Statutes went into operation. {See I R. 8. 
729, § 58. ) In the latter case, however, the legal estate would 
~^main in the grantors until the execution ot the power, and the 

idow would take her dower in the land, subject to be divested 
by the execution of the power, in favor of a purchaser by contract 
from the grantors, or their heirs or devisees. 

I do not consider it important to inquire, whether the legal es- 
tate in the premises remained in Burnet and Hawley at the death 
of the testator, coupled with the power in trust, or was vested in 
the grantors, sutject to be divested by the execution of the trust 

E>wer, by the operation of the 47th section of the article of the 
evised Statutes relative to uses and trusts. {I R. S. 727, § 47, 
48.) For in either case, the widow's equitable right to dower in 
such portions of the premises, or the proceeds thereof, as bad not 
been contracted to be sold, would still be the same. The object 
of the parties to this trust deed, was not to deprive the wives of 
the grantors of their equitable right to dower in such portions of 
the estate as should remain unsold at the deaths of their respeo* 
tive husbands. But the real object of the grantors undoubtedly 
was, to place the legal estate in such a situation that the premises 
might be subdivided into lots and sold for their joint benefit, not 
mly during their joint lives but afterwards ; and that pc«fect titles 
might be made to the purchasers, without the trouUJe andiaxMlNW 
a separate and distinct conveyance to each pgronaear 
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fiMBF tbcrgrflmiars, or their heirs or assigDs, and tlieir several wives 
dr widk>ws. The purchasers) therefore, under the joint contracts! 
of the several persons beneficially interested in the trust estate] 
from time to time, whether such contracts are made by such per*! 
soils for themselves, orw through the instrumentality of an agent or 
attorney, will, by the conveyances under the power in trust, con*' 
lained in the deed to Burnet and Hawley, obtain a perfect title to 
their respective lots, free from any claim of dower therein. As 
the Court of Chancery considers that which is aereed to be done 
as done, upon the principles of equitable conversion the purchase 
motley of tiie lands contracted to be sold during the lifetime of the 
testator, whether paid before his death or afterwards, is a part of 
his personal estate. And so far as it is not legally bequeathed by 
bis will, it must be distributed to his widow and next of kin as per- 
sonal assets. {LaioesT, Bennett 1 Cbx's Cas, 167. Baden v. Coun* 
te$9 of Pembrokey 2 Vem. Rep, 215. BuhVs ctzse^ Freeman's Ch* 
Rep. 28. Sugd. Law of Vend. Stk Land. ed. 163.) The interest 
of the testator in the lands contracted to be sold, therefore, was 
not an estate of inheritance descendible to bis heirs, and the widow 
has no equitable right of dower in that part of the premises. But 
the executors may claim a specific performance of the contract, 
and an execution of the conveyances under the trust power, for 
the benefit of those who are entitled to share in the testator's per- 
sonal estate. As to the residue of the trust premises, in which the 
husband had an inheritable interest at the time of his death, the 
widow is equitably entitled to one-third of the five-eighths of the 
nett income thereof during her life, as and for her dower. And 
if the premises shall hereafter be sold, and conveyed to the purcha- 
sers under the power contained in the trust deed, she will be enti- 
tled to the same portion of the interest of the purchase money, and 
for the same time, or to a gross sum in lieu, thereof. 

The whole of the legacy given to the widow, by the fourth 
clause of the will, for her own support, and for the education and 
support of the children of the testator and his wife, became lapsed 
by the refusal of the widow to take the devise and bequests to her 
in lieu of dower. It is very obvious that the testator intended to 

five this annuity to the wife for her own benefit, to enable her to 
eep up the family establishment in the mansion house, which was 
also devised to her ibr life, together with the furniture, knowing 
that if she had the means her children would not be sufiered to 
want. And also knowing that if she elected to take her dower in 
his estate, instead of the provision he had made for her by the will, 
she would have more than was necessary to keep up her family 
establishment, living ''respectably, but at the same time prudently 
and circumspectly," and much more than he appears to nave sup- 
posed necessary for that purpose. In the recent case o( Benson v. 
fFkiitam, (5 Simons^ Rep. 22,) where the testator bequeathed the 
dividends of certain stock in the Bank of Endand to his brother 
A. B., to enable him to assist such of the children of his deceased 
broths F. B. as be might find deserving of encouragement, ibe 
vice-chancellor, Sir Lancelot Shad well, held that this bequest was 
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1 ttot intended as a qoere power of appomtn^nt, and that no tr«ftt 
> was <>rea(ed for the children of the deceaeed brother. Thai ap 
'; pears to be a much stronger case than the present , as it is perfectly 
hnanif^st here that the testator intended his widow should take a 
I beneficial interest in a part of the annuity iit least, and the whole 
; is given to her as a compensation for her dower in his real estate* 
f And there is no principle upon which I can declare a trust in favor 
' of the children of Mrs. James as to a part only of this annuity, and 
apportion the annuity between her and them, without doing Yifh 
lence to the testator's intention in making this bequest. 

The trust term devised to the executors and trustees cannot 
continue so as to retain the legal estate in them, a moment longer 
than is necessary'to enable the trustees to perform the objects of 
the trusts, so far as the same are valid, and can be legally carried 
into effect. For however long a period the estate may be nomi« 
nally devised to them, by the terms of the will, whenever the le- 
gitimate purposes for which an express trust h^s been crested 
cease, or nave been accomplished, the estate of the trustees must 
terminate, under the express provision of the statute. (1 Jt. & 
730, § 67.) And if there are any valid powers in trust, contained 
in this will, that would not of themselves have authorized the ere* 
ation of a tnist estate, under the provisions of the 55th section of 
the article of the Revised Statutes relative to uses and trusts^ bat 
which remain unexecuted at the termination of the trust estate 
that is legally vested in the trustees, they may still be executed, 
as powers in trust, for the benefit of those who are interested in 
the execution of such powers. Although some of the ol^ects for 
which this trust term was created, and some of the contingent r^ 
mainders and future interests limited thereon, may be illegal or 
invalid, if any of the purposes for which the trust estate was cre« 
ated are valid, and will continue during the term, the trust estate 
must continue in the executors and trustees for the same period, 
^very future estate in real property, or future interest in personal 
property, which if valid^ would have the effect to suspend the a)^ 
siolute power of alienation of the one, or the absolute ownership 
of the other, for a longer period than is allowed by law, is abso- 
lutely void in iU creation. {I R. S. 728, § 14. Id, 773, § 1, 2.) 
And every disposition made bv this will, of an estate or interest in 
the rents, profits or income of the testator's real or personal pror 
perty, which may accrue and be received after his death, whether 
siich estate of interest in the rents and profits is to vest in posses- 
sion during the continuance of the trust term, or to lake efiect at 
Of after the termination thereof, must be considered and treated aa 
afuture estate* and subject to this rule. (1 A. S. 725, § 30.) Such 
of the trustS;Of the will, therefore^ as would if valid have theefl^t 
to render the estate inalienable for a longier period than is allowed 
by the article of the Revised Statutes rdative to the creation and 
divisipn of estates, (1 R. S. 721, § 15, 16,) and every reowinder 
limited upon the trust term, which would have that effect, must 
be considered as absolutely void and inoperative, in deteiaaoiBg 
the, (luesUon as to the validity of the devise of.theimsl tesm to 



tM «^Mutor0 aM tHMt^^S) or as to the other trustfl of ifae will. 
WH ae it is Uie duty of the eo^rt to early into eflftct the intent of 
tbe tesrtator, so far as it can be ascertained A*om an examination 
of the will itself^ in connection with the situation of his property 
at the time of the making thereof, and so far as the intent thus as- 
certnioed is consistent with the rules of law, the invalidity of 
any particular trust, interest or limitation created by the will, can 
not have the eflect to destroy the trusts and limitations which are 
othenvise valid, unless indeed the latter are so mixed up with 
those which are illegal and void, that it is impossiUe to sustain the 
one without giving eflect to the other. Upon these principles, I 
will now proceed to determine the question as to the validity of 
the trust term itself, as a devise of the legal estate to the trustees 
and executors. And also the several questions as to the validitv 
of the various devises and bequests, for the satisfaction of which 
the rents and profits and income of the estate are to be received 
and applied ; and as to the validity of the several limitations over, 
after the expiration of the time prescribed by the testator for the 
continuance of the trust term. 

It is insisted, in behalf of William ahd Henry James and the 
widow of the testator, that a trust estate for a term in gross, or 
during the minorities of three or more persons in being at the cre- 
ation of the trust, cannot legally be granted or devised to a trus- 
tee ; but that to render a trust term valid, the continuance of the 
term must be made absolutely dependant upon the lives of per- 
sons In being at the creation of the estate, and that it must be de« 
terminable at or before the deaths of two such persons. This, I 
apprehend, will depend upon the question whether such a trust 
estate (or a term in gross, or during minorities, can be created^ 
for any of the purposes authorized by the fifty-fifth section of iM 
article of the Revised Statutes relative to uses and trusts, which 
will not necessarily suspend the po^er of alienation, of an abso<> 
lute fee in possession in the testator's property, for a longer pe- 
riod than is allowed by law. The effect of the construction, of 
the fifteenth section of the title of the Revised Statutes relative 
to the creation and division of estates, which is thus contended 
for, would be to deprive a parent of the power of providing for 
the support and education of a numerous family, during the mi- 
norities of the younger children, by means of a trust to receive 
the rents and profits of the estate, and apply them to the suppof't 
and education of his family, according to the necessities of each^ 
until the children all arrived at the age of twenty-one. Such a 
provision for the support and education of a family, out of the id- 
come of a small estate, is frequently made by will, and does not 
appear to be inconsistent with any sound principle of public poli- 
cy. Indeed it may frequently be advisable to create such a trusty 
where the income of the property is small, for the purpose of 
keeping together a family of minor children, and distributing the 
rents and profits among them In such a manner that the greaUtf 
wantd of some of the children may be prdrided for out of tf(i6B 
ftMe Md profifi aif, upon an equal diVisioto, #cWld (fb to tlMW 
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who might need them less. Although such a trust Jterm m^t he 
inalienable, under the restrictions contained in the 6Sd and 65tb 
sections of (he title last referred to, it could in no event suspend 
the power of alienation for a longer time than twenty-one years, 
and ihe usual period of gestation if there was a posthumous child* 
This is much less than the probable continuance of the longest 
of any two lives under the age of twenty-one, according to the 
ordinary duration of human life ; and even less than the probable 
duration of any one life under that age, in any part of this state, 
according to the tables of mortality. {See Meyer on Life Ins. 85, 
Table 17.) The principle of permitting a reasonable suspense of 
the power of alienation, in case of the actual minorities of persons 
contingently interested in the estate, is also recognized by the le- 
gislature in the recent revision. The 6dd section of the articles 
relative to uses and trusts presents the only legal obstacle which 
can render a trust term, detern^inable at the expiration of any 
number of minorities in being, inalienable. And as the 15th sec- 
tion of the Revised Statutes before referred to, does not prohibit 
the creation of a trust term, which is not made absolutely deter- 
minable upon the death of any two specified persons, I conclude, 
although with some hesitation, that such a trust term, if it is so 
limited, that it can in no event continue longer than the actual mi- 
nority of two or more infants in being at the creation of such es- 
tate, and who have an interest therein either vested or contingent, 
is not necessarily invalid. If I am right in this, some of the con- 
tingent dispositions, of the rents and profits of the estate during 
the trust term, which are to take effect and vest in possession in 
those who are entitled to the beneficial interest therein before the 
time appointed by the testator for the termination of the trust es> 
tate, may be sustained. But if I am wrong in the conclusion at 
which I have arrived on this point, then every disposition of the 
rents and profits or income of the estate, except those which pro- 
vide for the raising of portions for persons in being at the death 
of the testator, or the payment of other sums in gross to creditors, 
annuitants, or other legatees, are absolutely void by the provisions 
of the 14th section of the statute; being future interests in rents 
and profits, in the nature of future estates. (1 jR. S. 723, § 14; 
Idem. 725, § 36.) 

An express trust may be created under the second subdivisioo 
of the 55th section of the article relative to uses and trusts, to lease 
lands and receive tlie rents and profits for the payment of leracies, 
or any charge on such lands. {I R. S. 728.) An annuity is a le- 
gacy; and when payable out of the rents and profits of land, it is 
a charge upon the land. The trust to pay the annuities out of the 
rents and profits and income of the estate is, therefore, sufficient 
to sustain the trust term in the executors and trustees until the 
youngest* child or grand-child arrives at the age of twenty-one, if 
any of the annuitants so long live. As the testator has charged 
the rents and profits of every portion of the estate with the pay- 
ment of the legacies and annuities, and conveyed the whole legal 
estate to the trustees to enable them to receive the rents and pro- 
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fite and make such paymeDts, the legal and equitable title to the 
whole premises is vested in the trastees during the trust term, if 
the legitimate oUects of the trust continue so long, subject only to 
the execution of the trust. And the court of chancery has not 
the power to divest the legal title, as to any portion of the estate, 
for the purpose of vesting it in the heirs at law. ( See 1 R. 8. 
729, § 60.) But if there is any surplus of the rents and profits, 
after satisfying the annuities and other sums legally charged there- 
on, there is a resulting trust as to such surplus, either in favor of 
the persons presumptively entitled to the next eventual estate, or 
of the heirs at law of the testator ; which question I will hereaf- 
ter consider. 

The estate devised to the executors and trustees, in this case, 
was a term of years in the testator's real property of which he was 
seised at the time of his death, and in the real property into which 
he directed the personalty to be converted, for the term of twenty 
years and ten days ; the youngest grand-child who was living at 
the date of the will being one year old ten days after the death of 
the testator. In ordinary cases of a trust for the payment of 
debts and legacies, or other charges upon the estate, to continue 
until a child or grand-child shall arrive at the age of twenty-one, 
the trust estate w^U not be determined by the death of the child 
or grand-child under age ; but will continue until the time when 
he would have arrived at that age if he had lived. {Sweet v. Bealy 
Oodolphirij 388 ; Boraston^s case, 3 Cokeys Rep. 21, a ; and per Sir 
J. Jelcyly in Lomax v. Holmeden^ 3 Peer Wms. 177; Stanley v. 
Stanley y 16 Ves. Rep. 506.) But in this case it is evident, itom 
the language used by the testator, that he contemplated the possi- 
bility that bis youngest children or grand-children might die under 
age ; and that he intended the trust estate should cease whenever 
the minorities of the children or grand children should terminate, 
either by death or lapse of time. The language used by him does 
not, in terms, provide for the possible contingency of the death 
of the youngest child or grand-child under twenty-one, after the 
others have arrived at full age. But in that event, the will must 
be carried into effect according to the manifest intention of the 
testator ; and the trust estate will cease at the death of the last 
who shall die under age after the survivors have all attained 
their majority. It is therefore not an estate for years, determina- 
ble on lives, or an absolute term ; but it is an estate fbr years, for 
twenty years and ten days, determinable sooner if the minorities 
shall cease before the expiration of that time. And vested re- 
mainders which are limited upon the trust term, except so far as 
they are to be composed of the rents and profits or income of the 
estate illegally accumulated for that purpose during the term, are 
valid ; whether such remainders are m fee or for life only. 

The 20th section of the title of the Revised Statutes, so often 
referred to, prohibits the creation of a contingent remainder upon 
a term of years, unless the nature of the contingency upon which 
it is limited is such that the remainder must vest, in interest, during 
the continuance of not more than two lives in being at the crca- 



tiM of the remainder, or at the termifMition of radi Ihrwk ( t A. 
& 724.) But this provisioa of the Rensed Statates cannot he 
coiMtraed to mean tiiat no contingent remainder shall be linaited 
on a term of years, unless it is so limited as to render it certain 
that the remainder must, in any event, become vested in interest. 
Upon such a construction of the 20th section of the statute, the 
next section is not only useless but absurd. The 81st section pro- 
vides that no estate for life shall be limited as a remainder on a 
term of years, except to a person in being at the creation of such 
estate. (1 R. 8. 724.) A remainder to a person not in being 
must always be contingent until his birth ; and until that event it 
cannot be known that it will ever vest in interest, in whatever 
form it may be limited. Even if it is* to the general heirs of a per- 
son in being at the creation of the remainder, it may never become 
vested, as such person may die without an heir. The fair con- 
struction of these two sections of the statute taken together^ 
therefore, is, that a contingent re/nainder upon a term of years 
must be so limited that it will necessarily vest in interest within 
the period required by the 20th section, if it ever becomes thus 
vested. And that a contingent remainder for life, to a person not 
in being, shall not be limited on a term of years, although it is so 
limited that it will become vested within that period, if ever. 
Neither does this 20th section of the statute render it absolutely 
necessary that the term of years, on which a contingent remain- 
der 18 limited, should be made determinable upon lives* Bot such 
remainder may be limited upon a term in gross, if the remainder 
itself is so limited that it must necessarily become i>ested in inte" 
rest, if ever, during or at the expiration of not more than two spe* 
cified or ascertained lives, in being at the creation of such remain^ 
der. Thus, upon a devise to A, for fifty years, as an absolute 
term, remainder to B for life if he should marry C, and remainder 
in fee to the children of such marriage. The remainder to B, up^ 
on condition of his marriage with G, is contingent, but must ne» 
cessarily vest in interest, if ever, during the period of his own 
life, although it will never vest in possession if he dies within the 
term. And the ultimate remainder in fee to the children of the 
marriage, must also vest in interest, if ever, within the period of 
one life in being at the death of the testator. The first child of the 
marriage would, upon its birth, take a vested interest in the ultimate 
remainder in fee, subject to open and let in after bom children. 
And it would be no objection to the validity of the contingent re- 
mainders to the children, in the case supposed, that a child miebt 
not be bom in the lifetime of the father, although begotten before 
his death, and that it might be brought into existence by the 
csesarean operation, even after the death of the mother. For up- 
on a limitation of a future estate to children, or heirs, or issue, a 
posthumous child, if born alive, is considered as in existence, and 
capable of taking a vested interest for its own benefit, in the same 
manner as if born and living at the death of its parents. (1 Ji. fiH 
725, § 30; MarselKs v. Thalkimer, 2 Pace's Rep. 9b.) 

Applying these principles to the case under conrideratton, the 
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Ufii e$tate» to Augustus James and to his six brothers and sisiers, 
aod to Mary Aun King and Robert James, in the eight and a half 
shares of the estate Revised to them respectively, exclusive of any 
accumulation of renls and profits or income, are valid as contin- 
gent remainders limited on a term of years. For the life estate in 
the share of each must necessarily vest in interest, and in posses- 
sion also, if ever, during the continuance of one specified life in be- 
ing at the death of the testator; to wit, the life of the child or 
grand-child to whom the remainder in each share is given by the 
37th clause of the will. And the ^10,000 legacy to James King^ 
which is to be carved out of his daughter's twelfth of the estate, 
is also valid. 

If these first remainders for lile to the seven children and two 
grand-children, in the eight and a half shares vest in possession at 
the expiration of the trust, by the execution of the trust power 
contained in the 40th clause of the will, the contingent remainders^ 
in fee, in the shares which become thus vested, which by the 44th 
clause of the will are in that event devised to the descendants ot 
special heirs of the first takers respectively, are also valid. For \i. 
is evident that the ultimate remainders in the respective shares of 
these tenants for life, must necessarily become vested in posses- 
sion, as well as in interest, at the expiration of a single specified 
life in beine at the death of the testator. To illustrate this point 
more clearly : if Mrs. B., the daughter of the testator, and who 
was in being at his death, survives until the expiration of the trust 
term, and Incomes entitled, by the decision of the trustees, to one 
twelfth of the property for life, the ultimate remainders in fee in: 
that twelfth, to her descendants, or special heirs, must necessarily 
become vested in possession, as well as in interest, by her death ; 
and of course, at the termination of a single life in being at the 
creation of such remainders. For, where the precedent or par* 
ticular estate is given to several persons as tenants in common, 
the remainders limited upon the estates of a part of the tenants in 
oommon may fail without affecting the reniainders limited upon 
the estates of the others. (Com. on Rem. 193.) 

The several contingent estates or interests, which by the 39th. 
clause of the will are limited to the heirs and representatives of. 
the testator's children or grand-children who may happen to die. 
during the continuance of the trust, are contingent remainders* 
created on a term of years, within the meaning and intent of the 
20th section of the statute. By the common law, a remainder 
could not be limited on a base or determinable fee which was vest- 
ed in interest. And such. a limitation of a future estate oould on* 
ly be good as an executory devise. But where the determinable 
fee was contsng^oit and might never vest in interest, a remainder 
might be limited upoB the precedent estate, to vest as a remainder 
ia the event of the bai^ fee never taking effect. ( Crump v. Jfor* 
woadj 7 Taunt. Rep. 868. JDoe^ ex dem. Herbert r. Seliy, 2 Bam*. 
St Crees. R^> M6.) This case, therefete, comes within thai prin« 
ciple, if the purevieus deiW to the children and grandchildren Air 
lire are contmgent and not vested remainders. The Revised Sia- 
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tiites, however, hare given a mvieh broader eoaalruetioD to the 
term remainder ; so that every future interest in lands which ia 
dependant upon a precedent estate, whether it is limited to talce 
efiect in case of the failure of a contingent or a vested fee, or otb* 
erwise, must be deemed a remainder, in giving a construction to 
the several provisions of this title of the Revised Statutes. \See 
1 R. S. 72ft, § Ih) To ascertain whether any of the substituted 
remainders thus limited by the 39th clause of the will are valid» 
it is necessary to inquire whether they will become vested in in- 
terest upon the death, during the continuance of the trust, of the 
children or grand-children upon the failure of whose estates,, re* 
spectively, such substituted remainders to their heirs and repre- 
sentatives are limited. For if they do not then become vested, 
they will not necessarily become vested in interest during the con- 
tinuance, or at the termination, of any two specified or ascertain- 
ed lives in being at the death of the testator. 

A remainder is vested in interest ^here the person is in being 
and ascertained, who will, if he lives, have an absolute and imme- 
diate right to the possession of the land upon the ceasing or failure 
of all the precedent estates, provided the estate limited to him by 
the remainder shall so long continue. In other words ; where the 
remainderman's right to an estate in possession cannot be defeat- 
ed by third persons, or contingent events, or by the failure of a 
condition precedent, if he lives, and the estate limited to him by 
way of remainder continues till all the precedent estates are de- 
termined, his remainder is vested in interest. The contingent re- 
mainders in the respective shares of the children and grand-chil- 
dren who may die during the c^ontinuance of the trust, therefore, 
will vest in interest in those who are the heirs or representatives 
at their several deaths, if- the absolute right of the heirs or repre- 
sentatives to a future estate in possession is then conclusively set- 
tled and determined. So far as relates to the contingent remain- 
ders to the heirs and distributees which, by the thirty-ninth clause 
of the will, are given in the several legacies of Anna McBride 
James and Lydia James, as the legatees are not to share in the 
final partition of the estate, but are to have their legacies raised out 
of the rents and profits during the term, which legacies are to vest 
in possession by the determination of the trust estate merely, those 
remainders must vest in interest, if ever, at the termination of one 
life in being, and therefore are valid. So also are the prior vest- 
ed remainders to Anna M cBride and Lydia for life, if they live till 
the termination of the trust estate ; and the contingent remainders 
to their descendants, or special heirs, in fee after their deaths. 
But the power in trust given to these and other tenants for life, 
by the 44th clause of the will, to devise the ultimate fee to any of 
their descendants who may not be in existence at the time of the 
deaths of such tenants for life respectively, or to appoint any oth- 
er estates than absolute and unconditional fees, except in the sin- 
g;le case of death during minority, as provided for by the 16th sec- 
tion of the statute, is clearly void. (Seel R. 8. 724, § 20, St.- 
Idem, 737, § 1£9.) 



A r^dmaiiider is tontlDMbt; alYliotigb tbe reiiikalfideriDan is inf be- 
ifij^ and ascertained, so long as it remains uncertain whether he 
will be absohitely entitled to the estate limited to him in remain^ 
der, if be lives, and such estate continiiies until all the precedent 
estates have ceased. But where a mere power is given to appoint 
a remainder among a particular number or class of persons who are 
kn^^wn and ascertained, vritk a Kmiation, to the whole number^ as 
tenants in common or otherwise^ m default of the appointment, the 
r^Mnainder i9 vested, sutject to be divested by the execution of the 
power of appointment. (See Sugden on Powersj 5 Lond. ed. 151', 
wbhere ail the cases on this subject are collected.) In the case under 
codstderation, the substituted contingent remainders in the right 
and a half shares, which bv the S9th clause of the will are given 
to^ the respective' heirs and representatives of the seven children 
andtwo grand^faiidren whi»are to share in the final partition of the 
estate, as well as all other remainders on such partition, are made 
bgr the testator to depend atoolutelv upon the contingent event of 
the decision which the trustees may then make upon the question 
as to moral character, and upon the execution of the power of ap- 
pointment consequent upon that decision. These remainders are 
not limited by the will of the testator to take effect in a particular 
way in case this power in trust is not executed by the trustees, 
or the condition precedent is not performed by John, Edward^ 
Howard and Robert. But the extent of the share of the estate, if 
any, which is to become vested in each,* is referred wholly to |he 
decision of the trustees for the partition, upon the then state of 
moral cimracter. It is not therribre a case which comes within 
the provision of the 100th section of the article of the Revised Sta- 
tutes relative to powers. (1 A. S. 784.) That section is only ap- 
plicable' to a trust power, with an arbitrary and absolute right of 
selection, such as is given to the parents or trustees in relation to 
the 960,000 legacy to the children of Augustus, by the 36th clause 
of the will. Not where the selection or appointment depends up- 
on the existence or ascertainment of a fact. A court of chancery 
osay compel the execution of the trust power, or may perhaps itself 
execute it by a new trustee, or one of its officers if the trustees ap- 
pointed under the will refuse to make the partition in the manner di- 
rected by the testator. But if the decision as to moral character is 
made in good faith by the trustees, it cannot be controlled, as the 
testator has constituted them the sole judges of the facts upon which 
the vesting of these contingent remainders are to depend. The 
remainders must therefore take eflfect by the execution of this trust 
power or wholly fkil, as they can take effect in no other manner 
m conformity with the intention of the testator. The remainders 
must therefore continue contingent, so far as relates to any inte- 
rest in the eight and a half shares, until the termination of the trust 
estate. The remainders in those shares which are given to the 
hopirs and representatives* of the original remaindermen by the S9th 
clause of the will, aife therefore void ; as they are not limited in 
such a'manner that they must necessarily vest in interest, if ever, 
within the time prescribed by the 90th section of the statute. 

25 
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The MTeral estates or interests in the remaining three, and a 
half shares, with the additions of the forfeited portions of the other 
eight and half shares^ as directed by the 40th clause of the will, 
are future estates, dependant on a precedent estate, and are there- 
fore remainders, according to the statutory definition of the term. 
{1 A. & 723, § 11.) They are clearly contingent remainders li- 
mited on a term of years : which remamders cannot possibly rest 
in interest during the continuance of the trust term. And the na- 
ture of the contineencies on which the estates or interesto in these 
three and a half shares, with the additions, ^ich may be denomi' 
nated the testator's residuary fund, are limited, are not such that 
any estate, or rieht in such residuary fund, will necessarily vest in 
interest within the time required by tne 80th section of the statute^ 
The whole devise as to this residuary fund, after the termination 
of the trust, is therefore void. It is doubtful whether the devise 
is not also void on account of the uncertainty as to what persons 
the testator intended should be comprised in the class of legatees 
or devisees who were to be beneficially interested in the execu- 
tion of the trust power in relation to this residuary fund. 

I have before stated, in illation to the lapsed specific legacies 
to the widow, that the personal propertjr as to which the testator 
dies intestate, either by lapse or otherwise, is the primary fund for 
the payment of debta ; except where it manifestly appears that the 
testator intended to exonerate the primary fund, for the benefit ot 
a residuary legatee or o^ some otner person. And that where 
sucki intention is manifest, a failure of the object for which the pri> 
mary fund was intended to be exempted, restores the unbequeath- 
ed fund to its primary liability. I tnink it will be found upon ex- 
amination, that none of the cases conflict with this principle, which 
is equally applicable to the failure of a bequest of the primary ftind, 
because the bequest thereof cannot take effect according to the in* 
tention of the testator, either on account of the illegality of the be- 
quest, or for want of legal capacity in the legatee to take. In eve- 
ry case of this kind the intention of the testator is to govern. And 
where a' case occurs which it was evident was not in the contem- 
plation of the testator, in exonerating the primary fund for the 
payment of debts, and by which. occurrence the olriect for which 
the primary fund was to be exonerated is wholly defeated, the ex- 
oneration itself must fail pro tanto. The cases of Waring v. Ward 
and JVW v. Lord Henley^ were both decided on this principle. In 
the case under consideration, it is manifest that the sole object of 
the testator in exempting the capital of the personal estate mdud- 
ed in the bequest to the trustees, was to enable tbem to distribute 
it, according to the declared trusts of the will, at the end of the 
trust term, and not for the benefit of his widow and next of kin. 
And as the devise of the contingent remainders in three and a half 
twelfths of the testafor's personal property, after the termination 
of the trust, wholly fails, that portion of the personal estate re- 
mains a part of the primary fund for the payment of the debts. 
The same principle must also be applied to so much of the per- 
sonal estate as may be included m any of the eight and a half 
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QODtemplatod in the 39tb and 40th clausea of the will. The three 
and a half twelfths of the personal estate which are included in the 
devise in tmst, with the proceeds of the lapsed specific legacies to 
the widow, and the interest or income of the wnole) personal ea-. 
tate lor the first year after the testator's death, will form an am- 
ple fund for the payment of all his debts and funeral expenses, and 
all legacies which became due at the end of the year, except such 
debts, if any, as were secured by mortgage upon the real estate. 
I am therefore relieved from the necessity o( deciding the question 
as to the legality ol an indirect accumulation of the testator's es* 
tete^ by charging the income of such estate in anticipation, with 
the payment of debts* From a principle of convenience, this court 
has long since adopted the rule that the personal representatives 
of the testator or mtestate, shall have one year after his death to 
get in the assets, and to liquidate and pay off the debts and pre- 
pare for a distribution of the estate, or to invest the same in the 
manner directed by the will; except in those cases where explicit 
directions on. this subject are given by the testator himself. {Sit- 
weil y. Bernard^ 6 Ves. Rep. 539.) The Legislature of this State, 
in the recent revision of the laws, has also recognized, and to a 
certain extent adopted this rule of convenience. The interest or 
income of the personal estate of the decedent for the first year may 
therefore unquestionably be appropriated by him to the payment 
of his debts, without violating either the letter or the spirit of the 
statutofy provisions against the accumulation of rents and profits, 
interest or income, of real or personal estate, except for the bene- 
fit of minors. And beyond this it cannot be necessary to go in the 
present case. 

The direction for the payment of l^acies out of the rents and 
profits or income of the estate, by anticipation, is not a violation 
of the statutory provisions against accumulations. Where the 
testator dies possessed of a large estate, over and above all his 
debts, he has an unquestionable right to devise or bequeath it as a 
future estate, undiminished in amount; provided he does not vio- 
late any of the rules of law against perpetuities. He may, there- 
fore, carve such intermediate estates, interests, legacies or portions, 
out of the income in the mean Ume, as he may think proper, it it 
can be done without an actual accumulation of the rents and pro- 
fits for that purpose. And the raising of a legacy or portion by 
anticipation, out of the intermediate rents and profits, is in effect 
nothing more than chmrging the estate of those who would others 
wise M entitled to such intermediate rents and profits, with the 
payment of a sum in advance, out of the rents ana profits they may 
afterwards receive. But an accumulation of such rents and pro- 
fits, for the purpose of raising a legacy or portion at a future day, 
cannot be permitted, except such legacy or portion is for the sole 
benefit of a minor who is in existence when the accumulation is 
directed to commence. (1 R. S. 726, § 37, 38. Idem^ 773, § 3, 
4.) In the present case, if there are any directions, either express 
or implied, for the accumulation of the rents and profits or income 



of tbe«stAte, such aeGmaQlatkMi inuH be^sonsUlerei mB-SfrnttJ 
to commeDce at the death of the testator^ although from the mtm^ 
ation of the estate it may not actually w^aaence at that time. And 
88 there is iio tw4 or portion to be raised for the sole bsDofit of 
any minor in being at the death of the testor, none of the portions 
or provisioos for the testator'd children, or thek widows or da* 
scendaats, can be paid ont of an accumulated fund* Bat such por« 
tions and provisions, so fiir as they are valid^ must be paid oat of 
the rents and profits and income of the current year in which the 
payment shall become necessary, or by anticipating the Aitma 
rents and profits. 

The •50,000 lepcy to the children of Awnstus, so fiir m their 
life estates therem are concerned, like the G^acies to Anna Mo* 
Bride and Lydia, is already vested. And the contingent reouMi* 
ders in their several shares of the legacy, to their descendants or 
special heirs, must necessarily vest in interest, if ever, ujpoa the 
termination of the respective life estates ; and of course within the 
time allowed by law for the vesting of a contingent remainder 
limited upon a term of years. And if Augustus and his present 
wife should have any more children, the interests of such after-bora 
children, in the legacy, as remaindermen in fee, determinable by 
death during the continuance of the trust, will become vested at 
their several births, and of course during the life of one person in 
being at the death of the testator. The power of appomtmeat 
which is given to the parents or trustees, in relatfon to this legacy, 
does not prevent the shares of the several children from becoming 
vested previous to the termination of the trust; sufcyect however to 
be divested by death, or by the execution of the power of appoint>- 
ment in favor of some of them exclusively. This is a case provided 
for by the article of the Revised. Statutes relative to powers. And 
the Mneficial interest of the present children in the executioa of 
the trust power, gives them a vested interest tp the remainder, 
which can only be divested by their death, or by the execution of 
the trust power in favor of cithers. A similar interest in the re- 
mainder will vest in each after-bom child at its birth, subject ta 
open and let in others. If those who are entrusted with the ex^ 
cution of the power should be living at the end of the trust term, 
its execution may be compelled, in equity, as its execution or non* 
execution is not made expressly to depend upon the will of the 

frantees of the power. And if they should all die, t|iis court will 
ecree an execution of the power in favor of all the children of 
Augustus and his present wife, who may be living at the end of the 
trust term, equally. {IR. S. 734, § 96, 100.) If any share of the 
legacy is appointed or decreed to uie children who were in being 
at the death of the testator, they will take life estates in such 
shares, with remainder in fee to their descendants or special heirs; 
subject to the restriction on the power of appointment, by such te- 
nants for life, which I have before mentioned. And the shares^ if 
any, appointed to the after-born children of Augustus and his wife 
in the $50,000 legacy, will be remainders in fee. 
The annuities for life to those whose portions are whcrily with- 



hMj and vAndh bf the ASA clause of the ^fvM m ^ elitt ite a «0 wn- 
tingeot remaindefs upon the Inist term, most, so ftir as oaiieerM 
the question of tbeir yalidity, depend upon the viffidity of the re* 
spective remaindeFS to the same persons in their original portioiiB 
ot the estate. No persons, therefore, except the seven children 
and two grand-chSdren of the testator, ^ho were in being at the 
time of the testator's death, and who are named in ttie S7tii clause 
of the will, as being entiUed to the eight and a half shares on the 
partition of his estate, sulgect to the conmderatioBS, limitatioM 
and retributive purposes therein afterwards expressed, can be pro- 
vided for under such 48d clause. The annuities, if any, to such 
persons respectively, must be raised out of or charged upon the 
several shares to which they would have been entitiM if tney had 
not forfeited them, by the non-performance of the condition pre- 
cedent, or otherwise. And the residue of such forfeited shares 
must then be added to the residuary estate or fund, composed of 
the capital of the three and a half shares, i|nd the capital of 
such of the eight and a half shares as may become lapsed bj 
deatti during tne existence of the trust term. If any part of 
this residuary fund is composed of the testator's personal estate, 
after the testator's debts and funeral expenses have been paid 
out of the proceeds of the specific legacies to the widow and the 
personal estate not legally and efiectually bequeathed, such per* 
sonal estate must be distributed to the widow and next of kin of 
tiie testator, according to the statute relative to the distribution of 
personal estates in cases of intestacy. And the real estate com- 
prised in that residuary fund must be distributed to the heirs of 
the testator, according to the law of descents. For the purpose 
of ascertaining what is real and what is personal estate at the ter-* 
mination of the trust, it will be necessary to keep a separate ac-- 
count of the investments of the proceeds of personal property in 
the purchase of real estate, and of the investment of the pro- 
ceeds of the sale of real estate of which the testator died seized^ 
or which he had contracted to purchase before his death. The 
proceeds of such as he had contracted to sell must be considered 
as a part of the personal estate, in keeping these accounts. 

As the interest or income of the real and personal estate cannot 
be accumulated, for the purpose of increasing the shares which 
are to be apportioned to the seven children and two grand-child- 
ren at the termination of the trust, no investments in real estate 
are to be made from the rents and profits or interest, except that 
which is to be applied near the termination of the trust to raise 
the portions for Anna M'Bride and Lydia, and for the children of 
Augustus. All other rents and profits and income of the trust 
property, which are not wanted for the immediate and legal ob- 
jects of the trust, or to reimburse the trust estate where the in- 
come has been anticipated, must be distributed by the trustees, an- 
nually, among those to whom such rents and profits or income le- 
gally belong. Separate accounts most therefore be kept of the 
income of the real and personal estate, or of the lands m which 
the proceeds of each species of property has been or may be in- 
vested. And all disbursements, except the payment of debts and 
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fimeral evprasea^ imuit be iqwortkiDed rateably upoa the momM 
of each, except so much of the personal estate as is included io 
the three and a half shares ; so that the surplus of the rents and 
profits of each species of property, as it existed at the death of 
the testator, may be rightfully distributed. The purposes for 
which the personal estate included in the three and a half shares 
was directed to be converted into realty being wholly void, it is 
^ not to be considered as equitably converted. The interest or in* 
' come thereof, therefore, is not to be considered as rents and pro- 
fits iamaking such apportionment. The personal estate included 
in the other eight and a half shares must be invested in real estate, 
as directed by the testator. The dower of the widow in those 
parts of the estate in which she is entitled to dower, or such an- 
nual allowance as she may consent to receive in lieu thereof if 
dower is not actually assigned to her, must be deducted from the 
gross amount of the rents and profits of the real estate, before the 
apportionment of the charges upon the two funds is made. 

The testator intended that the portions for Anna M'Bride and 
Lydia, and for the children of Augustus, should be raised near the 
time appointed for the termination of the trusts, so that their le- 
gacies or portions, which were to vest in possession at the end of 
the trust term, should be of the required value, or as nearly so as 
practicable, at that time. But as the time of the termination of 
the trust is contingent, the trustees should exercise the discretion 
conferred upon them by the will, in such a manner, with reference 
to the annual income of the estate and the probable termination 
of the trust, that the portions may be raised during the term, and 
be of the required value, as near as practicable, when the trust 
terminates. No particular injury could result from raising the por- 
tions immediately, except as to the valuation ; for the rents and 
profits of these portions, when raised, will, during; the continuance 
of the trust belong to those who are entitled to the rents and pro- 
fits out of which the purchase money for these portions is to be 
paid. If through any inadvertence the trust estate should termi- 
nate before these portions were raised, they would not wholly fail. 
For as this court considers that which should have been done as 
done, it would direct the portions to be raised out of the rents and 
profits then on hand. And if the whole had been distributed, the 
distributees would be compelled to refund. 

It is admitted by all parties, I believe, that the annuities and le- 
gacies mentioned in the ninth, tenth, eleventh, twelfth, and thir- 
teenth clauses of the will, are valid. And if those are all legal 
and can be sustained, the annuities to the testator's two sons, 
William and Henry, are also valid ; as the whole of these legacies 
and annuities are charged upon the rents and profits of the testa* 
tor's estate, in the hands of the trustees, durmg the continuance 
of the trust term, and in the same manner. The legacy to 6. 
Hawley, the trustee, and the allowance to other trustees who 
may be appointed in the manner directed by the testator, if that 
mode of appointment is legal, are also valid, and must be paid, 
together with the expenses of the execution of the trusl^ out of 



the rents and profits of the year in which, or at the end of which, 
thepaymeots oecome due. 

l^e capital of the testator which was invested in the copart- 
nership with M. D. Burnet, at the time of his death, should be left 
in the firm for the benefit of Augustus, so long as the lease and 
partnership continues, in case he coutinues to attend to the busi- 
ness of the firm as the active partner, as directed bv the 2 1st clause 
of the will. But he must account to the estate oi the testator for 
the whole of such capital, whenever he ceases to act as such 
partner. In other words, be must sustain the loss of any diminu- 
tion of the capital during the time be is permitted to use it with- 
out interest ; as he is to be considered tne partner, and not (he 
testator's estate. 

The 56tb section of the title of the Revised Statutes, relative to 
sales of real estate by executors and administrators, (2 R. 8. 109^ 
only applied to sales of real estate for the payment of debts ana 
legacies. And it is very doubtful whether it was intended to em- 
brace the case of a sale under a trust power, by an executor, for 
the mere purpose of re-investment or exchange, as authorized by 
the 27th clause of this will. But this question is put at rest as to 
all future sales, by the act of the last session on this suliyect. 
{Laws of 1835, p. 304.) By that act, sales of real estate by ex- 
ecutors, except where such estate lies in the city of New-Yoric, 
may be made either at public or private sale. But every sale of 
real estate in that city, by an executor under an authority con- 
tained in a will, whatever may be the object of such sale, must be 
at public auction, upon the like notice and conducted in the same 
manner as is directed by the Revised Statutes in relation to sales 
under the orders of surrogates. The executors and trustees, 
therefore, are not authorized hereafter to sell any real estate id 
the city of New- York at private sale, under the authority to sell 
or exchange contained in the 27th clause of this will. The autho- 
rity of the executors to sell the Illinois lands for the purposes of 
re-investment, under this power in trust, and the manner of nude- 
ing such sales, must depend upon the local law of that state. 

If I am right in supposing that an inalienable trust term may be 
created, to continue during the actual minorities of more than two 
persons in being at the creation of such estate, then there can be 
no valid objection to the provisioti for the support of the testator's 
minor children out of the rents and profits of the estate, after the 
death of their mother. And if this provision is valid, that con- 
tained in the SOth clause of the will, for the support of the widows 
and children of the sons, and the children of tne daughters of the 
testator, who may happen to die during the continuance of the 
trust, is also valid. Although this last provision includes persons 
who were not in esse at the testator's death, it must necessarily 
vest in interest, if ever, at the termination of one life in being at 
the creation of the estate or interest; to wit, the life of the son or 
daughter whose widow or children are thus to be proWded for. 

The legacies of (2,000, authorized to be raised out of the rents 
and profits, and paid to Anna M'Bride and Lydia respectively up- 



0* tiMir ituiftb^eBf are m aflfect but the payment of portionB oT 
their larger legacies in advance. If the f 2,000 is raised and paid 
as a DNirriage portion^ it must, in obedience to the direction con- 
tained in the S5th clanse of the wiil^ be d<ed»cted, together with 
the cofsponnd interest, at five per cent, from the amount of the 
•90,000 portion which is to be raised near the termination of (he 
trust, and that portion will be so much less^ And as these maiv 
riage portions are given to persons in being at the death of the^ 
testator, the raising of them cannot suspend the power of aliena- 
tion beyond the period allowed by law* These hs^acies are there- 
fore valid. 

As it regards the marriage portion to Mrs. Barker, the event 
has not happened which was contemplatedl by the testator at the 
timd of malnng his will. He undoubtedly intended the marriace 
portions to his daughters should be payable, if ever, immediatdy 
afitor their respective marriages. And if his widow and trustees 
did not drink: it fit and proper that the daughter should tiien re- 
ceive a marriage portion, their power te rostow such a portion 
upon her would be at an end. He could not, therefore, have in- 
tended to delegate the power to his widow and trustees of be- 
stowing marriage portions upon his daughters who might be nmr- 
ried in his IHetime ;. of the propriety of which he undoubtedly con* 
sidered himself Ailly competent to judge* As the testator lived 
more than a month after the marriage of Mrs. Barker, during 
which time he could in person have exercised the discretionary 
poi^er of bestowing upon her a marriage portion, I could not, 
wttiiout making a new will for him, authorize the widow and trus* 
toes to give such a portion at this time. It is highly probable that 
the sadden death of Mr. James may have prevented him from 
giving such an outfit to his daughter, upon her marriage, as was 
suitable to her station and condition in life. But that cannot au^ 
thoriase the widow and trustees to execute a power which the tes- 
tator never intended to delegate to them by his will. The provi- 
sions for the support of Mrsf Barker, as well as the other daugh- 
ters and the grand-daushter who might be married before the ter- 
mination of the trust, is clearly within the spirit and intent, al- 
though it is not strictly within the letter of the SSd clause of the 
will. The object of this provision of the will was to give a dis- 
cretionary power to the widow and trustees, to advance to the 
married daughters and grand-daughter, who were to share in the 
partition of the testator's estate at the end of the trust term, such 
sums as might be necessary for their support and the support of 
their children, not exceeding a certain amount in any one year. As 
this was a discretion to be exercised after the death of the testa^ 
tor, from time to time during the continuance of the trust, and 
which therefore could not be exercised by himself, even as to 
those who might happen to marry before his death, it would be 
doing violence to the manifest intention of the testator, to say that 
this provision of the will was not applicable to the case <» Mrs. 
Barker. 

The advances which the widow and trustees are authotind to 
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make to the sods or grand-sons of the testator, by the 3 1st and 
Md clauses of the will, taken together, were not intended to ex- 
ceed in the aggregate one-fonrth of the probable amount to' which 
the son or grand-son, to whom the advances were made, would be 
entitled upon the ultimate division of the estate. The testator 
evidently contemplated the event of some of his sons or grand-sons 
studying a profession or learning a trade, and of others becoming 
merchants or engaging in some business requiring capital merely, 
and he intended to provide for all these cases. He could not, how- 
ereTy have intended a double provision to such as should think 
proper to engage in a multiplicity of occupations. 1 think he 
meant to limit the extent of these advances to the probable amount 
of the portions of the individual to whom such advances were 
naade, at the termination of the trust, and without reference to the 
duration of the estate of the indivkiual in such portion. Thus the 
advances to Augustus might be to the extent of one-fourth of the 
probable amount of his twelfth of the estate at tiie end of the trust 
tenti, including such advances with compound interest thereon, 
as provided for by the 35th clause of the will ; but in case he should 
die during the continuance of the trust, after having received a 
partial or full advance, that then the amount of such advance, 
with compound interest, should be deducted from the twelfth of 
the estate which, in the event of his death during that time, is de» 
vised over to his heirs and representatives, by the S9th clause of 
the will. And if any of such neirs or representatives should hap- 
pen to be sons or grand-sons of the testator, who had arrived at 
the age of manho<Ml, they might also have advances to the extent 
of one-fourth of the probable amount of their respective nropor- 
tk>ns of the residue of the share, after deducting from sncn share 
the advances to Augustus, together with such compound interest 
The language of the testator m this part of the will, clearly shows 
that he did not intend to confine the advances to the sons and 
grand-son named in the 37th clause ; but that he also intended to 
embrace those sons and grand-sons who might take as heirs or dis- 
tributees under the 39th clause. If by the age of manhood the 
testator meant the full age of twenty- one years, he has also includ- 
ed a class of persons who could not in any possible event become 
entitled to advances during the trust term ; even if the limitations 
of the contingent remainders to the heirs and distributees by the 
last raentioni^ clause of the will were valid. He has provided 
for an advance to the son of a daughter who might be dead ; but 
as none of the daughters were married at the date of the will, it 
was impossible that any such grand-son of the testator should ar- 
rive at the age of twenty- one durinff the continuance of the trust. 
And if by attaining the age of manhood, he meant any other age 
under twenty-one, the provision for advances as to all but Augus- 
tus, is probably void for uncertainty as to the time at which such 
advances may commence. 

The objection that some of these advances are directed to be 
made to persons whose contingent remainders are invalid, because 
such remainders are not so limited lluit they most vest in interest 

26 
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within the time prescribed by the 20th section of the statute, might 
probably be obviated by allowing advances to the sons and grand- 
son, to whom the shares are limited in the first instance ; and by 
disregarding the provision for sach advances to those who might 
become presumptively entitled to those shares at a future day, if 
the limitation or the remainders in the thirty-ninth clause of the 
will bad been valid. But there is another and more serious diffi- 
culty in this case, which afifects the validity not only of tlie provi- 
sion for advances to sons and grand-sons, as contained in the thirs- 
ty-first and thirty-second clauses of the will, but also the provision 
for marriage portions and advances to the daughters,.and to Mary 
Ann King, the erand-daughter of the testator. 

Taking the whole of the provisions of this will together, it is im- 
possible to resist the conclusion that the testator contemplated and 
intended that there should be an accumulation of the rents and 
profits of the trust estate, by his executors and trustees, during 
the time prescribed by him for the continuance of the trust. And 
for this purpose he directs them to invest all monies which mav 
cxHne to their hands in the purchase of real estate ; except such 
monies as may be wanted to pay debts and legacies, and to fulfil 
the other objects of the trust. This necessarily includes the rents 
and profits of the estate during the trust term. And the whole 
trust estate, with such accumulations, is to be partitioned among 
the objects of his bounty at the termination of tlie trust. Such an 
accumulation of the rents and profits of real estate, or of the in- 
come of personal property, is clearly illegal, under the provisions 
of the Revised Statutes. {I R. S. 726, § 37, 38. Idem. 773, § 
3, 4.) 

Judging from the peculiar form of the clause in this will by 
which the trust term is devised, I am inclined to think the testa- 
tor has acted upon the erroneous supposition that an accumula* 
tion of the rents and profits of his estate would be valid, if one or 
more infants in being at the making of the will were to be bene- 
fitted thereby, provided such accumulation was not continued be- 
yond the minorities of all such infants ; and without reference to 
the extent of the beneficial interests which such infants were to 
take in the accumulated fund. It is evident, however, that such 
could not have been the intention of the legislature. For if such 
a construction should be put upon the statute, the accumulation of 
an estate for twenty years could always be secured, by selecting 
several infants, upon whose minorities the trust term should be li- 
mited, and giving to them mere nominal limited interests in the 
accumulated fund. The only way to prevent this, is to give that 
construction to the statute which, from the notes of the revisers, 
it is evident they intended should be given to the language em- 
ployed to convey the meaning of the legislature. That is, to allow 
an accumulation of the rents and profits only in those cases whero 
the accumulated fund is for the sole benefit of one or more minors, 
who are in existence at the time the accumulation is directed to 
commence, and who will continue such minors, if they all Uve, 
until the accumulation ceases. Or, in the language of the revi- 
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sera^ note, " Doring the^ninority of any person or persons who, 
under the deed or will directing the accumulation would, if then 
of fall age, be entitled to such rents and profits." {Rev, note to 
Ck. 1« Pt. 2dyp. 28.) 

Bui as the direction for the illegal aqcunnlation, and that only, 
18 made void by the statute, the devise as to the residue of the es- 
tate, to which such illegal accumulation of rents and profits was 
intended to be added, will not be afiected by such void direction, 
if the devise of the original estate can be separated therefrom. It 
may also be proper here to remark, that the direction for an ille- 
gal accumulation is equally void, whether such direction be ex- 
f^ress, or is merely implied. (Fai/v. Tat/, 4 Paige^a Rep. 317.) 
n the present case, the limitation of the expectant estates to the 
seven children and two grand-children of the testator, is not ren- 
dered invalid as to the eight and a half twelfths of the original 
trust property, by the express or implied direction of the testator 
to add the accumulated rents and profits to anv of the shares. But 
as the testator has directed the advances which may be made to 
those children and grand-children, out of the rents and profits, 
with the compound interest thereon, to be added to their respec- 
tive shares at the termination of the trust, not for the purpose of 
diminishing their respective shares of the original estate, a portion 
of which they thus receive in advance, but for the sole purpose of 
increasing the original shares of those to whom no such advances 
or a less advance is made, it is an indirect mode of accumulating 
the rents and profits, at compound interest, for the purpose of in- 
creasing the snares of the original trust estate, for the benefit of 
those who are to take estates therein, either in possession or in re- 
mainder, at the termination of the trust. The direction to add the 
amount of the advances, with compound interest thereon, to the 
oriffinal share of the individual to whom such advances may be 
made, for the purpose of increasing the shares of others by means 
of that accumulated fund, is therefore clearly void. 

Although the estate of the son to whom such an advance should 
be made, and who might happen to die during the continuance of 
the trust, would not probably be liable to refund the amount of 
such advance, yet so far as r^ards the accumulation for the pur- 
pose of increasing the other shares, it is equivalent to a loan or the 
rents and profits included in such advance, at compound interest, 
during the residue of the term, and the addition of a portion of the 
fund thus accumulated, to the shares of the others. As thip can 
not be done consistently with the restrictions in the statute against 
the accumulation of rents and profits or income, the intention of 
the testator in directing these advances to be made, cannot be car- 
ried into effect, so far as relates to the seven children and two 
grand-children who are now presumptively entitled to the eight 
and a half shares of the trust estate. 

It is very evident from the different provisions of the will, that 
the testator intended that the marriage portions, and other advan- 
ces which might be made to his children and grand-children, un- 
der the Slst, §8d and 33d clauses, should be in the nature of mere 
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adrances out of the accruing rents and ptofits of the shares or por- 
tions of the estate to wliich they were presumptively entitled at 
the termination of the trust. And if they are by law entitled to the 
whole of the rents and profits, not legally and eflectually disposed 
of by the will, of theseveral sharesor portions of the estate to which 
they are presumptiyely entitled on the final division, it would de* 
feat the manifest intention of the testator to permit such adyances 
to be made out of, or to be charged upon, the rents and profits of 
the trust estate generally. I will therefore proceed to inquire to 
whom the rents and profits and income of the estate, which are 
not legally and eflectually disposed of by the will, belong, either 
by the rules of the common law, or under the provisions or the Re- 
vised Statutes. 

By the common law, where the legal estate was devised to trus- 
tees to preserve contingent remainders, or for any other legal pur- 
pose, so much of the rents and profits as were not legally and ef- 
fectually disposed of by the testator, belonged to his heirs during 
the continuance of the trust estate, by the operation of a resulting 
trust. {Hopkins v. Hopkins j Cos. Temp, Talbot, 44. Carrick v. 
Errington^ 2 Peer Wms. Rep. 862.) Tne limitations over to the 
children and grand-children of the testator, in the present case, 
were not intended to take efiect immediately, even if the trusts 
are invalid so as to be insufficient to support a legal estate in the 
trustees. But they are to take eff*ect and be vested in possession, 
by the express words of the will, only at the expiration of the pe» 
nod prescribed by the testatcfr for the continuance of the trust 
The intermediate rents and profits, therefore, by the common law, 
would have belonged to the heirs of the testator, so far as sudi 
rents and profits were the proceeds of the real estate of which he 
died seised ; and so far as they were the proceeds of his personal 
property, they would have been distributed to the widow and next 
of kin. A diflerent rule, however, has been introduced by the 40th 
section of the aKicIe of the Revised Statutes relative to the crea- 
ation and division of estates, {i R. 8. 726.) That section pro- 
vides for the case of surplus rents and profits which may accrue 
during the suspense of the power of alienation or of ownership, by 
means of a valid trust of the legal estate, by giving such rents and 
profits to the person who is presumptively entitled to the next 
eventual estate in the premises. As the estate of the trustees must 
continue so long as any of the children or grand-children who were 
living at the date of the will are minors, unless it should sooner ter- 
minate by the death of all the annuitants and others for whose be- 
nefit a trust to receive r^ots and profits could be legally created, 
the persons presumptively entitled to the next eventual estates in 
eight and a half twelfths of the trust property, are the seven chil- 
dren and two grand-children named in the d7th clause of the will. 
They are, therefore, for the present, entitled to that portion of the 
surplus rents and profits which may accrue, from time to time, 
from the eight and a half twelfths of the property. But the sub- 
stituted contingent remainders in the eight and a half shares, as 
limited by the S9th clause of the will, bemg invalid, if any of the 
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children or grand-children named in the S7th clause should happen 
to die during the continuance of the trust term, a new rule of dis- 
tribution must bo adopted. The heirs at law of the testator have, 
in that case, a vested interest in the reversion of so much of the 
shares of such decedents as is composed of the testator's real es- 
tate, or the proceeds thereof, and the widow and next of kin have 
a vested interest in the reversion as to the remaining parts of such 
shares. And the rents and profits of thesh?)res of such decedents 
must, thereafter, from the time of their respective deaths, be dis- 
tributed accordingly, during the residue of the time prescribed by 
the testator for the continuance of the trust estate. 

The trust to receive the rents and profits, and to pay the annu- 
ities out of the same, during the period prescribed by the testator 
for the continuance of the trust, does not render the estate inalien- 
able beyond that time, even if a trust for the payment of an annu- 
ity is not to be considered as a trust for the payment of several 
sums in gross at stated periods ; as the interests ef the annuitants 
may then be sold, if not before. The annuites to such persons as 
are in existence at the expiration of the trust tetm must then be 
secured to them, respectively, by a charge upon the original trust 
estate, or the proceeds thereof, independent of the portions raised 
out of the rents and profits for Anna M'Bride and Lydia, and the 
children of Augustus; so that every part of such original trust es- 
tate, except the ten thousand dollar legacy to James King, shall 
bear and be charged with its rateable proportion of the annuities 
thereafter to become payable. But during the time appointed for 
the continuance of the trust, the annuities, and all other sums 
properly chargeable upon the rents and profits, must be paid out 
of the gross amount of the annual income, before a distribution of 
any part of the rents and profits for the year is made to the heirs 
and widow and next of kin of the testator, or to the individuals 
who are theii presumptively entitled to the next eventual estates 
in the undivided shares of the premises. 

The amount of the commissions to be allowed to Augustus for 
collecting the rents and profits of the estate, is by the 32d clause 
of the will submitted to the discretion of the other trustees. This 
discretion they may exercise from time to time, in reference to the 
trouble and expense of the duty to be performed. And so long as 
the discretionary power of the trustees is exercised in good faith, 
this court has no right to interfere to control such exercise. The 
master reports that four per cent would be a proper and sufficient 
compensation for the collection of the rents ; and if the trustees 
agree with him that five per cent is more ihhn a reasonable com- 
pensation for the services to be performed, taking into considera- 
tion the safety of the fund collected and the different places which 
the rents are to be received, the allowance should be reduced. 
But as five per cent is the usual allowance in the city of Albany, 
this court is not authorized to say the trustees have abused the 
discretionary power confided to them by the testator, by allowing 
that amount as a compensation to Augustus for his service in this 
respect. * 
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The trustees are not authorized to employ a clerk and pay bim out 
of the income of the estate, for the performance of services which 
the testator intended the trustees, or any of them, should perform 
in person. Augustus, therefore, would not be authorized to em- 
ploy a clerk or agent to collect the rents, and to pay him out of 
the estate. Neither should Mr. King be allowed to employ a clerk 
or agent to sue for and collect the debts due to the estate, and to 
make a .charge therefor beyond tbe usual allowance to himself for 
professional services. But the testator could not have supposed 
It possible that all the various and complicated accounts of this 
estate could be kept, and the necessary writings and papers in re- 
lation thereto drawn and prepared by Mr. Hawley in person, for 
the annual allowance of $500, which he has eiven to him for his 
personal ^rvices. The employment of a clerk for the purpose of 
making and keeping such accounts, under the direction and super- 
intendence of Mr. Hawley, is therefore a proper and reasonable 
charge to be borne by the estate. Besides, the election of the 
widow to take her dower in the real estate, and the failure of 
some of the trusts of the wilU mu^t necessarily increase tbe trouble 
and expense of keeping the accounts, far beyond what was con- 
templated by tbe testator. 

As the personal property of the testator is directed to be. con- 
verted into real estate for the purposes of the trust, and as such 
conversion is valid so far as relates to the eight and a half twelfths 
thereof, it must in equity be considered as already converted, pro 
tanto. The several legacies, portions and annuities are, there- 
fore, properly chargeable upon the income of that portion of the 
personal property which is included in the eight and a half shares, 
as a part of the real estate, out of the rents and profits of which 
tbe testator has directed the .legacies, portions ana annuities to be 
raised and paid. But as the direction to convert the three and a 
half twelfths of the pesonal estate must wholly fail, in consequence 
of the illegality or invalidity of the object for which the conversion 
was directed, it remains personal property, and cannot be consi- 
dered as producing rents and profits, within the meaning and in- 
tention of the testator. That portion of the estate, with the inte- 
rest thereon, after the payment of debts and funeral expenses, 
may therefore be distributed, immediately, to the widow and next 
of kin of the testator. So much thereof as belongs to minor child- 
ren, and so much of the surplus rents and profits belonging to such 
minors as are not wanted for their support, should be paid into 
court by tbe trustees, or be invested by them in the name of the 
register, for the benefit of the minors. And Mrs. James, the tes- 
tamentary guardian of the unmarried children, should have liber- 
ty to apply to the court from time to time, for such allowance out 
of the property of her wards, as may be proper for their support 
and education. 

A trustee who has only a delegated discretionary power cannot 
^ve a general authority to another to execute the same, unless he 
IS specially authorized so to do by the deed or will creating such 
power, A general authority to an agent to sell and convey lands 
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belonging to the estate, or to coatract absolately for the sale of 
such lands, cannot therefore be given by the tmstees. But they 
maj entrust an agent with an authority to make conditional sales 
of lands lying at a distance from the place of residence of the trus« 
tees, subject to the ratification of such trustees or any two of them. 
And they may also empower him to make and execute valid con- 
veyances of the land thus sold, upon a compliance with the terms 
of sale, after such sales have been so ratified by them. The pur- 
chaser in such a case, however, would probaMy be bound to show 
that this condition precedent had been compli^ with, in order to 
render his title perfect, wliere the conveyance was executed by 
the agent under such a power. The better course in a case of 
this kind therefore is, to entrust the agent with a discretionary 

Eower to contract, subject to the ratification of the trustees upon 
is report of the fiicts ; and that they should themselves execute 
the conveyance, when the terms of the sale have been oomplied 
with, and transmit it, properly acknowledged, to the agent to be 
delivered. 

So iar as relates to the rights of the infant defendants who are in*- 
terested in the rents and profits of the real estate, the court can au 
thorize the trustees to agree upon an annuity, to be allowed to the 
widow during the continuance of the trust, if she shall so long live^ 
in lieu of dower ; to be paid out of that part of the estate in which 
she is either legally or equitably entitled to dower. And if all the 
adult parties assent to it^ a reference will be directed to a master 
to ascertain what is a reasonable allowance. But if such consent 
is not given, one-third of the real estate of which the testator died 
seised must be assigned to her for her dower ; and she must also 
have one-third of the nett amount of the rente and profits of the 
land in which she is entitled to equitable dower, or one-third of 
those lands must be assigned to her for that purpose. Or, if she 
and the trustees prefer it. they may continue to receive the whole 
rents and profits of that part of the estate in which she is entitled 
to dower, and account to her for one-third, after deducting her 
proportion of the expenses of collection and other incidental ex- 
penses and commissions, including repairs and a reasonable pro- 
portion of the cost of permanent improvements. 

There can be no reasonable objection to the periodical settle- 
i ment of the accounts of the trustees, before a master, as asked for 
by their bill, so long as the suit is pending and remains in full life. 
It may, therefore, be referred to a master to take and state the 
accounts of the executors and trustees with the several and re- 
spective parties to this suit, upon the principles established by the 
decree ; and also to report the proper form of conveyances to be 
taken by such trustees upon the purchase of real estate. The 
master must also examine and report the facts in relation to the 
claim of Augustus James to the Syracuse property; and whether 
such property is in any way connected with the partnership be- 
tween the testator and Burnet, the profits of which were be- 
queathed to Augustus by the wOl. 

As the case under consideration is very complicated, it is proba- 
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fale that I may have overlooked some point which should be decid* 
ed at this time ; and many new questions may arise out of the de* 
cision of some of the main points in the cause. None of the col- 
lateral questions which were not fully discussed on the former ar- 
gument will, therefore, be considered as fully decided until the 
settlement of the decree ; at which time I propose to hear the 
counsel for all the parties who choose to attend, as to any thing 
contained in the drafts of, or amendments to the decree which 
they may severally present. And I will then hear a re-argument, 
if necessary, as to any of these collateral points. 

The executors were right in filing their bill to ask the direction 
of the court, as they could not safely execute the trust until a legal 
construction was given to the will, and to the several anomalous 
provisions contained therein. And the cross bill and suppleoAen- 
tal bills were also proper, for the purpose of bringing the several 
questions more fully before the court, together with the new par- 
ties who had become interested subsequently to the filing oftbe 
original bill. The costs of all parties should therefore be paid out 
of the personal property of the decedent as to which he died in- 
testate. And all further directions, and all questions not disposed 
of at the settlement of the decree, must be reserved until the com- 
ing in of the report of the master, or until the further order of the 
court Liberty must also be reserved to any of the parties to ap- 
ply to the court from time to time for sucl^ further directions as 
may be necessary ; due notice of any such application being given 
to all parties interested in the question to be decided. 
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la accordanoe with the principles established bj the aforesaid 
opinion, the following final decree was prepared and entered in 
the original and cross suits. 

mSl a Court of Chancery ^ held for the State of ,Nhi)'Yorkf at the 
town of Saratoga- Springs^ on the twenty-first day of July^ one 
thouBond eight hundred and thirty-five. 

PtmmwT, REUBEN H. WALWORTH, Chancellor. 

' \ GidecMi Hawley and James King, \ O 

Williana James, Aurastas James^ Henrj Jaifiies, Jean- Jg' 
nette Barker, William H. Barker, John B. James, I *^ 
Edward James, Catharine James, EUen King James, f e^ 
Howard James, Lfdia James, Robert James, Ma- 
ry Ann Kine, Catharine James widow, Catharine 
Ooarlay, Robert Gouriaj, John (Sourlay, Margaret 
Goiurlay, Jeannette Barber Gourlay, Elizabeth Qour' 
lay, William James Gourlay, Catharine Elizabeth 
James, Gertrude James, William Augustus James, I § 
Anna McBride James, Elizabeth James, Marcia !§ 
James, William James Barker, Elizabeth Tillman \ ^ 
James, Mary Helen James, William £. Ross and 
Gertrudes. Ross. 
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William James and Henry James, 

vs. 
Gideon Hawley, James King, Augustus James, Jean- 
nette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Maryf o 
Ann King, Catharine James widow, Catharine Gour- 
lay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, [ ^ 
William James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna 
McBride James, Elizabeth James, Marcia James, 
William James Barker, Elizabeth Tillman James, 
Mary Helen James, William E. Ross and Gertrude 
S. Ross. . 

These causes having been brought to a hearing at a stated term 
of this court, in the month of October, in the year 18S4, upon the 
original bill as amended, filed b^ Gideon Hawley and James King, 
and the answers of all the parties, defendants, either in person or 
by their respective guardians ad litem ; and upon the cross bill 
filed by William James and Henry James, and the several answers 
of the adult defendants in person, and by the infant defendants by 

«7 
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their several guardians ad litem, dulj appointed by this court; and 
upon the Master's report on the truth of the facts stated in the 
original bill of complaint ; and upon a like report upon the truth 
of the facf s stated m the cross bill in this cause ; and upon a like 
report in pursuance of an order of this court, bearing date iSth 
day of November, 18S4, to ascertain how far the last will and tes- 
tament of the testator, William James, deceased, had been made 
and published, so as to pass real estate by the laws of the State of 
Illinois, as they existed on the 19th day of December, 183S, and 
for other purposes : And upon the supplemental bill filed by the 
complainants in the original suit, in pursuance of nn order of this 
court, and the answers of Elizabeth TUlman James, William James 
Barker, Mary Helen James, by their guardian ad litem, to the ori- 
ginal and supplemental bills, and the answer of Marcia James, by 

A. C. Paige, her next friend, to the original and supplemental bills, 
and the cross bill as amended, and which were tne only answers 
required to the same : And J. King and B. F. Butler haying been 
beard as counsel on behalf of the complainants in the original bfll; 
and S. A. Talcott und J. C. Spencer having been heard on behalf 
of Henry James, and Mr. Spencer having been heard separately 
on behalf of Catharine James widow, and Catharine Gourlay and 
the other children of Jeannette Gourlay, deceased, who are de- 
fendants in this cause : and J. I. Roosevelt having been heard on 
behalf of the minor children of Augustus James ; D. D. Barnard 
having been beard on behalf of William James, Anna McBride 
James and Lydia, James ; and T. W. Tucker having been heard 
on behalf of the guardian ad litem, for Jeannette Barker; H- 
Bleecker and J. Y. L. Pruyn having been heard on behalf of the 
other minor children of the testator, for Mary Ann King and Ro 
bert James ; John Duer having been heard on behalf of the de- 
fendant, Augustus James; Henry 6. Wheaton having been heard 
on behalf of William E. Ross and Gertrude his wife, who was the 
widow of Robert James, deceased, the testator's son ; A. C.Paige 
having been heard on behalf of Elizabeth Tillman James, William 
James Barker, Mary Helen James, the wife of the defendant, John 

B. James, and Marcia James, the wife of the defendant, William 
James : And the Chancellor having duly considered the numerous 
and important questions arising under the pleadings in the above 
mentioned causes, doth DECLARE, ORDER, ADJUDGE and 
DECREE, upon the merits of the whole case presented by the 
pleadings in the original and cross suits, as follows, viz : 

1st. It is declared and decreed^ That the directions of the testa- 
tor for the investment of his propertv by the trustees, as contain- 
ed in the twenty-seventh clause of the will, is a direction to con- 
Tert the whole of his personal estate, so far as may be practicable, 
into real property during the continuance of the trust term, or at 
the expiration thereof, so that the whole of the trust property may 
be distributed as real estate at the termination of the trust ; and 
and that such personal property is, in equity, to Jbe considered as 
real estate, so far as the purposes for which such conversion is di- 
rected are legal and valid, and can be carried into eflect And 
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that it is tbe doty of the tmtees and executors, in the due execu« 
tion of their trust, to make an actual conversion of the said per* 
sonal property into real estate, so far as the purposes for which 
such conversion is directed are legal and valid, as hereafter di- 
rected and declared, at such time or times as they shall consider 
iDOSt beneficial to the several parties interested therein, under the 
▼alid provisions of the will. And that in making, such conversion 
the trustees are authorized to purchase real estate in the cities of 
Albany and New- York, and the village of Syracuse, or to expend 
the said personal property, thus equitably converted, in the erec- 
tion of buildings or in making other permanent improvements on 
the lands thus purchased with the said personal property, or the 
proceeds thereof. 

2d. It i$ further declared and decreed^ That so much of the tes- 
tator's personal property as is not legally and effectually disposed 
of by his will, and so far as the purposes for which the said per- 
sonal property is directed to be converted into real estate are ille- 
gal or invalid, is not in equity converted into real estate, and the 
same is to be distributed to the widow and next of kin of the tes- 
tator, as personal estate undisposed of by the will, after paying 
such debts and funeral expenses, legacies and charges of aominis- 
tratioD and costs, as are properly chargeable thereon, as hereafter 
mentioned. 

8d. // is further declared and decreed^ That the personal estate 
of the testator, not legally and effectually bequeathed and dispos- 
ed of by the will, and which is not equitably converted for any va- 
lid purpose, is the primary fund for the payment of the debts and 
funeral expenses, and the costs and expenses of administration, 
except such debts of tbe testator as were secured by mortgage up- 
on his real estate.; and that as to the debts thus secured by mort- 
gage, the nett rents and profits of the mortgaged premises, after 
payment of costs of collection, taxes, repairs, &c., are the prima- 
ry fund for the payment thereof; and if that fund .is insufficient 
they should be paid out of the first year's rents, profits and income 
of the estate, wnich is legally devised and bequeathed to the trus- 
tees, as directed by the testator in his will, the widow paying her 
jost proportion. 

4tli. It is further declared and decreed. That the acts of the wi- 
dow and the trustees, and the decree of this court in the partition 
suit, and the actual receipt by the widow of a part of the proceeds 
of the sale of the homestead as and for her dower therein, as men- 
tioned in the pleadings in this cause, constituted a valid election 
by the widow, within a year from the death of her husband, to' 
take her dower in the testator's real estate, instead of the devises 
and bequests in her favor, in lieu of such dower, as contained in 
tbe will. 

5th. It is further declared and decreed, That as to the real estate - 
of which the testator died seised, but of which there were valid 
and subsisting agreements to sell the same at the time of his death, 
tbe widow is entitled to elect, and must elect between her dower 
herein and her distributive share of the price or value thereof, or 
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of the testator, so far as the said price, value or unpaid puvchase 
money is not legally and effectually disposed of hy the will, or re- 
quired for the payment of debts and funeral expenses. And tbaiC 
she is entitled to dower in all the other real estate of the testator, 
of which he was seised of a legal estate of inheritance at the time 
of his death : subject, however, to the payment of her proportion- 
ate share of the interest upon the mortgages upon such portions of 
the said refd estate as were subject to mortgages, and whicli 
were a lien upon her right therein ; such proportionate share be- 
ing one-third of the interest during the continuance of her estate 
in dower. 

6th. It 18 further declared and decreed^ That, under the previa 
sions of the Revised Statutes, the widow, Catharine James, is en- 
titled to equitable dower in all the equitable inheritable interests 
in real estate of which the testator was seised in law, or to which 
he was entitled in equity, at the time of his death. And that she 
is therefore entitled to equitaUe dower in the Albany City Lot- 
tery lots, which were paid for by the testator, in his life-time ; and 
in five*eighths of the real estate conveyed by Shubal A. Ss^rd 
and others, to Moses D. Burnet, by a deed of conveyance bearing 
date the ITth of May, 18S5, as mentioned in the pleadings in these 
causes. 

7th. It is further declared, and decreed, That the said widow is 
entitled to equitable dower in five-eighths of the lands included 
i n the trust deed to Moses D. Burnet and Gideon Hawley, bearing 
date the 18th of June, 1825, in the pleadings mentioned, whi<£ 
were neither sold nor contracted to be sold at the time of the tes- 
tator's death, or in the proceeds of the said lands which have been 
or may be sold, subsequent to the death of the testator. 

8th. It is further declared and decreed^ That such of the lands 
included in the last mentioned trust deed, as were sold or con- 
tracted to-be sold, before the testator's death, are in equity to be 
considered as personal estate at the death of the testator, and that 
so much of the proceeds of such sales, as are legally and effectu- 
ally devised or bequeathed, belongs to the trust estate ; and the 
residue of such proceeds, after payment of debts and funeral ex- 
penses, costs of administration, &c., belong to the widow and next 
of kin, and is to be distributed as personal property not disposed 
of by the will ; and the lands sold or contracted to be sold as last 
aforesaid, are free from any claim of dower. It is therefore orders 
ed, adjudged and decreed, That it be referred to Julius Rhoades, 
one of the Masters of this Court, residing in the city of Albany, to 
assign to Catharine James, the widow, her reasonable dower in 
the real estate of the testator, unless she and the adult parties shall 
consent, before the said master, that a reasonaUe annuity, out of 
the rents and profits of the said real estate, to be fixed by the said 
master, with the sanction of the court, be assigned to the said wi- 
dow during her natural life, in lieu of dower; and whicfi is hereby 
consented to on behall of the infant defendants. And if the widow 
and such adult parties assent to the assignment of such annuity in 
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court, with such sum, to be paid semi-annually or quarterly, 'to 
the widow, out of such rents and profits as he maj deem reasona* 
Me and proper. That the said widow elect, before the said mas- 
ter, between her dower as aforesaid in the lands which were con- 
tracted to be sold by the testator, and her distributive share (tf 
the proceeds of such sales, so far as such proceeds are not.legal- 
Ij and ellectually disposed of by the wilt ; and that the said mas- 
ter also ascertain and report the amount due to the widow for 
^e arrears of her dower, to the date of such report, beyond what 
she may have received towards the same. And that, upon the 
coming in and confirmation of the said report, either party be at 
liberty to apply to the court for such further directions in relation 
to such dower, or the annuity to be assigned in lieu thereof, as 
may be just. 

9th. h is further declared and decreed. That the legacy for the 
sole benefit of the children of Jeannette B. Crourlay, as mentioned 
in the fifth clause of the will, did not become lapsed or ineffectual, 
or void by the election of the widow to take her dower in the tes- 
tator's real estate. And the widow, Catharine James, having by 
her answer consented to execute the trust relative to the said le- 
gacy, it is ordered and decreed that the executors and trustees 
pay over to the said Catharine James, as the trustee appointed by 
the will, for tiie children of the said Jeannette B. Gonrlay, de 
ceased, the said legacy of three thousand dollars bequeathed to 
them by said will, at such times and in such proportions as the said 
Catharine James may in her life-time desire ; and in case of her 
death, leaving any part of the said legacy unpaid to her as such 
trustee, that the said executors and trustees, or their successors, ' 
execute the trust power in relation to the unpaid portion of the 
said legacy after that time, according to the directions contained 
in the I4tn clause of the said will. 

10th. It is further declared and decreed, That the annuity of 
three thousand dollars to Catharine James, given by the fourth 
clause of the will, for her own support, and the support and edu- 
cation of the children of the testator and his wife Catharine, in 
lieu of her dower, became lapsed by the election of the widow to 
take her dower in the testator's real estate ; and that no part of 
the said annuity is to be apportioned to the children for their sup- 
port and education. 

11th. It is further declared and decreed^ That the personal es- 
tate specificallv bequeathed to the widow in lieu of dower, by the 
third clause of the will, is not included in the general residuary de- 
vise and bequest to the trustees; but by her election to take her 
dower in the real estate, the said personal estate so bequeathed 
to her became vested in the executors, as such, for the benefit of 
the widow and next of kin, after the payment of debts and ftme- 
ral expenses, and costs and expenses of administration ; and it is 
to be distributed by the executors as peitenal estate undisposed 
c( by the will of the testator. 

ISth. h is further declared and decreed^ That the estate devised 
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by the testator, William Japaes, to his execators and trustees io 
and by his will, is a valid trust term for years, in the testatorls 
real estate, of which he was seised at the time of his death, and in 
the real property into which he directed the personal property to 
be converted, so far as the purposes of such conversion were legal 
and valid, for the term of twenty years and ten days from the 
testator's death, on the 19th of December, 1832, determinable 
upon ihe ceasinp^ of the minorities, either by lapse of time or the 
death under age of the testator's children and grand children who 
were living on the 24th of July, 1832, tlie date of the will, or up- 
on the ceasing of all the valid trusts to receive the rents and pro- 
fits and income of the estate, as herein declared, if that event shall 
sooner happen. 

1 3th. It is further declared and decreed^ That the trust to re- 
ceive the rents and profits and income of the trust estate, and to 
pay the several annuities and the legacies to John James and to 
the Society for the relief of Orphan and Destitute Children in the 
city of Albany, out of the same, as mentioned in the will, is valid. 

14th. It is further declared and decreed. That the several es- 
tates in remainder for life, after the termination of the trust term, 
which are, by the will of the testator, devised and bequeathed to 
his sons Augustus, John, Edward and Howard, bis daughters, 
Jeanette Barker, Catharine James and Ellen King James, and his 
grand children, Mary Ann King and Robert James, in the eight 
and a half shares or equal twelfth parts of his estate, exclusive 
of any accumulation of rents and profits or income to be included 
therein, are valid as contingent remainders limited on the said 
trust term. And that the legacy of 810,000 to James King, is al- 
so valid. 

15th. It is further declared and decreed^ That if the several re- 
mainders for life, devised and bequeathed to the testator's sons, 
Augustus, John, Edward and Howard, and his daughters, Jean- 
nette, Catharine and Ellen King, and his grand children, Mary 
Ann King and Robert James last mentioned, shall vest in interest 
and possession, at the expiration of the trust term as aforesaid, 
the respective remainders limited thereon by the 44th clause of the 
will, to the descendants or special heirs of the first remainderman 
for life, respectively, subject to the execution of the power of ap- 
pointment, are also valid ; except as to any rents or profits or in- 
come of the testator's estate directed to be included therein; but 
that the power in trust, given to the respective remaindermen for 
life, by the 44th clause of the will, to devise the ultimate remain- 
der, in fee or otherwise, to any of their descendants, who shall 
not be in existence at the time of the death of the remaindermen 
for life respectively, or to appoint any estate to any of their de- 
scendants, other than an absolute and unconditional fee, except in 
the single case of the death of the first appointee during minority, 
as authorized by the sixteenth section of the article of the Revised 
Statutes relative to the creation and division of estates, is illegal 
and void. 

16th. It is further declared and decreed^ That the substituted 
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estates ia remaioder in the said eight and a half shares, upon the 
death of the testator's sonst Augustus, John, Edward ana How- 
ard, and his daughters, Jeannette, Catharine and Ellen King, and 
his grand children, Mary Ann King and Robert James, respec- 
tively, during the continuance of the trust term, as devised andf be- 
queathed by the S9th clause of the will, and all the subsequent re- 
mainders depending on such substituted remainders, are contingent 
remainders created upon a term of years, within the intent and 
meaning of the twentieth section of the article of the Revised 
Statutes before mentioned, and that the contingencies upon which 
such remainders, respectively, are limited are not such that the re- 
mainders must necessarily vest in interest, if ever, during the con- 
tinuance of not more than two lives in being at the death of the 
testator, or upon the termination of such lives ; and that such sub- 
stituted contingent remainders, and all the subsequent contingent 
remainders depending thereon, are therefore illegal and void. 

17th. It is further declared and decreed. That the estates in re- 
mainder for life to Anna M'Bride James and Lydia James, in their 
respective portions, devised and bequeathed to them by the S6th 
clause of the will, and the several subsequent estates in remain- 
der in those portions, respectively, limited on such life estates, ei- 
ther as substituted remainders or otherwise, which are so limited 
that they must vest in interest, if ever, during the time in the said 
section mentioned, are valid ; but that the power in trust to the 
respective remaindermen for life to devise the ultimate remainder, 
iQ Zee or otherwise, to any of their descendants who shall not be 
id existence at the termination of the life estates respectively, or 
to appoint any estate, other than an absolute and unconditional 
fee, to any of their descendants, except in the single case of the 
death of the first appointee during minority, is illegal and void. 

IStL It is further declared and decreed^ That the estates in re- 
mainder for life, to the children of Augustus James and his pre- 
sent wife who were in esse at the death of the testator, and the 
remainders in fee to the after bom children of the said Augustus 
and his present wife, in the legacy or portion of 950,000. devised 
and bequeathed to such children by the 36th clause of the will, 
and the ultimate remainders in fee limited upon the life estates of 
the children in esse at the testator's death, are valid ; that the 
children thus in esse, respectively, take under the provisons of 
the will vested remainders for life in their respective equal pro- 
portions of the said legacy or portion, subject to open and let in 
after born children, who may be in esse at any time during the con- 
tinuance of the trust term, to estates in remainder in fee, in portions 
of the same as tenants in common; and subject also to be divest* 
ed wholly, by the execution of the power of appointment by their 

C rents or parent, in favor of some of the said children or after 
m children exclusivelv, or to be divested partijilly, by the exe- 
cution of the power of appointment by appointing the legacy 
among the children in unequal proportions ; but that the power in 
trust to the children who were in esse at the death of testator to 
devise the ultimate remainders, in fee or otherwise, which are li- 
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by the testator, WflUam Japses, to his executors and trustees m 
and by his will, is a valid trust term for years, in the testator'b 
real estate, of which he was seised at the time of his death, and in 
the real property into which he directed the personal property to 
be converted, so far as the purposes of such conversion were legal 
and valid, for the term of twenty years and ten days from the 
testator's death, on the 19th of December, 1832S, determinable 
upon the ceasing of the minorities, either by lapse of time or the 
death underage of the testator's children and grand children who 
were living on the 24th of July, 183S, the date of the will, or up* 
on the ceasing of all the valid trusts to receive the rents and pro- 
fits and income of the estate, as herein declared, if that event shall 
sooner happen. 

13th. It is further declared and decreed^ That the trust to re- 
ceive the rents and profits and income of the trust estate, and to 
pay the several annuities and the legacies to John James and to 
the Society for the relief of Orphan and Destitute Children in the 
city of Albany, out of the same, as mentioned in the will, is valid. 

14th. It is further declared and decreed^ That the several es- 
tates in remainder for life, after the termination of the trust term, 
which are, by the will of the testator, devised and bequeathed to 
bis sons Augustus, John, Edward and Howard, ^is daughters, 
Jeanette Barker, Catharine James and Ellen King James, and bis 
grand children, Mary Ann King and Robert James, in the eight 
and a half shares or equal twelfth parts of his estate, exclusive 
of any accumulation of rents and profits or income to be included 
therein, are valid as contingent remainders limited on the said 
trust term. And that the legacy of 810,000 to James King, is al* 
so valid. 

15tb. It is further declared and decreed. That if the several re- 
mainders for life, devised and bequeathed to the testator's sons, 
Augustus, John, Edward and Howard, and his daughters, Jean- 
nette, Catharine and Ellen King, and his grand children, Mary 
Ann King and Robert James last mentioned, shall vest in interest 
and possession, at the expiration of the trust term as aforesaid, 
the respective remainders limited thereon by the 44th clause of the 
will, to the descendants or special heirs of the first remainderman 
for life, respectively, subject to the execution of the power of ap- 
pointment, are also valid ; except as to any rents or profits or in- 
come of the testator's estate directed to be included therein; but 
that the power in trust, given to the respective remaindermen for 
life, by the 44th clause of the will, to devise the ultimate remain- 
der, in fee or otherwise, to any of their descendants, who shall 
not be in existence at the time of the death of the remaindermen 
for life respectivelv, or to appoint any estate to any of their de- 
scendants, other than an absolute and unconditional fee, except in 
the single case of the death of the first appointee during minority, 
as authorized by the sixteenth section of the article of the Revised 
Statutes relative to the creation and division of estates, is illegal 
and void. 

16th. A is further declared and decreed, That the substituted 
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estates io reniaiDder in the said eight and a half shares, upon the 
death of the testator's sons, Augustus, John, Edward ana How- 
ard, and his daughters, Jeannette, Catharine and Ellen King, and 
his grand children, Marj Ann King and Robert James, respec- 
tively, during the continuance of the trust term, as devised and be- 
queathed by the S9th clause of the will, and all the subsequent re- 
mainders depending on such substituted remainders, are contingent 
remainders created upon a term of years, within the intent and 
meaning of the twentieth section of the article of the Revised 
Statutes before mentioned, and that the contingencies upon which 
such remainders, respectively, are limited are not such that the re- 
mainders must necessarily vest in interest, if ever, during the con- 
tinuance of not more than two lives in being at the death of the 
testator, or upon the termination of such lives ; and that such sub- 
stituted contingent remainders, and all the subsequent contingent 
remainders depending thereon, are therefore illegal and void. 

17 th. It is further declared and decreed^ That the estates in re- 
mainder for life to Anna M'Bride James and Lydia James, in their 
respective portions, devised and bequeathed to them by the S6th 
clause of tne will, and the several subsequent estates in remain- 
der in those portions, respectively, limited on such life estates, ei- 
ther as substituted remainders or otherwise, which are so limited 
that they must vest in interest, if ever, during the time in the said 
section mentioned, are valid ; but that the power in trust to the 
respective remaindermen for life to devise the ultimate remainder, 
in lee or otherwise, to any of their descendants who shall not be 
ID existence at the termination of the life estates respectively, or 
to appoint any estate, other than an absolute and unconditional 
fee, to any of their descendants, except in the single case of the 
death of the first appointee during minority, is illegal and void. 

18th. It is further declared and decreed j That the estates in re- 
mainder for life, to the children of Augustus James and his pre- 
sent wife who were in esse at the death of the testator, and the 
remainders in fee to the after bom children of the said Augustus 
and bis present wife, in the legacy or portion of 950,000. devised 
and bequeathed to such children by the 36th clause of the will^ 
and the ultimate remainders in fee limited upon the life estates of 
the children in esse at the testator's death, are valid ; that the 
children thus in esse, respectively, take under the provisons of 
the will vested remainders for life in their respective equal pro* 
portions of the said legacy or portion, subject to open and let in 
after born children, who may be in esse at any time during the con- 
tinuance of the trust term, to estates in remainder in fee, in portions 
of the same as tenants in common ; and subject also to be divest* 
ed wholly, by the execution of the power of appointment by their 

K rents or parent, in favor of some of the said children or after 
m children exclusivelv, or to be divested partifilly, by the exe- 
cution of the power of appointment by appointing the legacy 
among the children in unequal proportions ; out that the power in 
trust to the children who were in esse at the death of testator to 
devise the ultimate remainderSi in fee or otherwise, which are U- 
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the time when such accumulation is directed to commence, such 
express or implied direction to accumulate the rents and profits 
and income of the trust estatft during the continuance of the trust 
term is therefore void. But that the illegal and invalid direction 
to accumulate such surplus rents, profits and income, for the pur- 

Eose of adding the same to the capital of the estate to be distri* 
uted or partitioned at the expiration of the trust term, did not 
render the limitations of the several estates in remainder in the 
capital or original estate of the testator invalid or illegal. 

26ttu It is further declared and decreed^ That so much of the 
rents and profits and income of the trust estate, embraced in the 
eight and a half shares or twelfths of the estate devised and be- 
queathed to the testator's seven children and two grand children, 
by the 37th clause of the will, as are not wanted for the valid 
purposes of the trust, belong to those children and grand-children 
respectively, during the continuance of the trust term, or so long 
as they shall severally live; as the persons presumptively entitled 
to the next eventual estates in those shares respectively. And 
that upon the death of either of the seven children or two grand- 
children during the term, the futuie surplus rents and profits and 
income of his or her share for the residue of the term, so far as 
such share was originally composed of real estate, will belong to 
the heirs at law of the testator or their le&^al representatives or as- 
signs : and so far as it was composed of personal estate, it will 
belong to the widow and next of kin of the testator, or their legal 
representatives or assigns, to be distributed as real or personal es- 
tate of the testator, undisposed of by his will ;. the real estate ac- 
cording to the statute regulating the descent of real property, and 
the personal estate according to the statute regulating the distri- 
bution of personal property ; and that at the expiration of the trust 
term, the real estate composing the shares of the devisees so dy- 
ing, will belong to the heirs at Taw of the testator, or their repre- 
sentatives or assigns, in a like manner subject to the payment of a 
rateable proportion of the specific annuities to such of the annui- 
tants as may then be living; and the personal estate original^ 
composing such shares, subject to the payment of a rateable pro- 

Eortion of such annuities, will belong to the widow and next of 
in of the testator, or their representatives or assigns, in the same 
manner and proportions as if it had not been converted into real 
estate for the purposes of the will, subject also to the payment of 
a rateable proportion of such annuities. 

27 th. It is further declared and decreed^ That the rents and pro* 
fits of the real estate embraced in the three and a half shares, as 
to which shares all the remainders therein after the expiration of 
the trust term, are declared to be illegal and invalid, and which 
rents and profits are not wanted for the valid purposes of the 
trust, belong to the heirs at law of the testator, and are to be dis- 
tributed to them or their legal representatives or assi|2:ns, from 
year to year, during the trust term, according to the statute of 
descents ; and that the real estate embraced in those three and a 
half shares has descended to the heirs at law of the testator, sub« 



to tba bnut term therein, as tenaDte in common, and that (hef 
p will be entitled to the actual possession thereof, at the expiration 

or detormiaation of the trust term, chaiged with the payment of 
a rateable proportion of the specific annuities to such of the an- 
nuitants as may then be living. 

28tli« It is further declared and decreed^ That so aiuch of the 

Crsonal estato of the testator embraced in Uie said three and a 
If shares, as are not wanted for the payment of such debts, fu* 
neral expenses, charges of administration and costs, as are pro- 
perly chargeable thereon as the primary fund, belong to tbe wi- 
dow and next of kin ; and are to be distributed to them immedi- 
ately, according to tlie statute regulating the distribution of per- 
Bonal estate in cases of intestacy. 

Mth. It is.furiher declared and decreed^ That to entitle the tes- 
tator's sons, John, Edward and Howard, and his grand-son, Ro- 
ft bert, to the full benefit of the remainders in their respective shares, 

under the S7th clause of the will, they must respectively, before 
the expiration of the trust term, and within a reasonable time af- 
ter the death of the testator, to be judged of by the trustees au- 
thorized to make partition of the trust estate at the expiration of 
tbe trust term, and as a condition precedent to the conveyance of 
the whole of their respective shares according the directions of 
the will, have learned some one of the professions, trades or oc- 
conations usually pursued in the United States of America as a 
livlifaoody and must have assiduously pursued and practised the 
same until the termination of the trust ; hut that one of such trades, 
professions, or occupations may be exchanged for another during 
the trust term. 

SOth. It is further declared and decreed^ That to entitle either 
of the seven children or of the two grand-children of the testator, 
mentioned in the S7th clause of the will, to the full benefit of the 
remainders in their respective shares of the trust estate, under that 
dause of the will, they must not, at the determination of the trust 
term, he leading a grossly immoral, idle, or dishonorable life : of 
I which &ct the trustees authorized to make partition of the trust 

estete, as directed by the will, are to be tbe exclusive judges, sub- 
ject only to the control of the Court if they shall abuse their trust 
W exercising the power of conveying or withholding any such 
•hare partial^ or corruptly. But the said trustees may convey to 
any such child or grand-child, a reasonable portion of his or her 
saMl share of the trust estate, in the discretion of the trustees to 
make such oartition, according to his or her demerit, notwithstand- 
ing he or sne may lead such immoral, idle, or dishonorable life, or 
the said John, Edward, Howard or Robert, may not have learned 
or pursued or practised such profession, trade or occupation, in 
manner aforesaid. 

Slst. It is further declared and decreed^ That so much of the 
real estate as is embraced in the whole or in the part of any such 
eight and a half shares, as may be forfeited, wholly or in part, ac- 
cording to the directions contained in the 40th clause of the will, 
sabject to the payment of the annuity to the delinquent whose 






riAire is whoHj forfeited, and which it efangMbie mmdmhf^ %m 
his or her share, and subject also to the paymeDt of a laleaUe 
proportion of the specific annuities to such of the anmiitaiits as 
may then be living, is undisposed of by any valid devise, after the 
expiration of the trust term, and belongs to the heirs at law of the 
testator or tiieir representatives or assiges. And the persoaal es- 
tate embraced in such forfeited shares or parts of shares, sabiect 
to the payment of such rateable proportioiis of such several annoi- 
ities, is undisposed of by any valid devise ; and is to be distributed 
to the widow and next of kin of the testator, or their legal repre- 
sentatives or assigns, in the same manner and proportions as if it 
had not been converted into, real estate for the purposes of tbe 
will. 

92d. It is further declared and decreed^ That nono of the por- 
tions or provisions of the testator's children, or their widows or* 
descendants,, which are to be raised or paid during the contisaanc* 
of the trust term, can be legally raised by acoumulatiog the reota, 
profits or income of the trust estate for that purpose ; and that 
all such portions, provisions and legacies which are valid, and n^ 
cessary to be raised or paid during the continuance of the trust 
term, should be raised or paid out of the rents and profits or in* 
come of the current year in which they may be wanted, or by an* 
ticipating future rents and profits or income ; tliat the portions for 
Anna McBride James and Lydia James, and for the children of 
Augustus James, should be raised by the trustees near the proha* 
hie termination of the trust term, so that the real estate purohased 
for them may be of the requisite value at the temmiation of the 
trust term, as near as practicable ; and that the rents and profits 
of such portions during the trust term, after payment of taxes, as- 
sessments aiKl necessary repairs, will belong to, and must be 
distributed by the trustees among tliose who are entitled ta share 
in the general rents and profits out of which such portions were 
raised, according to their respective interests therein* And that 
if, by the unexpected termination of the trust estate or otherwiseii 
the said several portions, or any of them, should not be raised 
during the continuance of the trust term, as directed by the will, 
the same roust be raised at the termination of the trust estate, out 
of the rents and profits then in the hands of the trustees undistr»- 
buted ; and if the rents and profits out of which such portions 
should have been raised shall have been distributed, the distribu- 
tees must refund, in rateable proportions, a suflicient sum to raibe 
the several portions, or so much as may be requisite ka that pur- 
pose. 

S3d. It is further declared and decreed^ That the specific annui- 
ties herein (feclared to be valid, must be secured to such of the 
annuitants as mav be living at the termination of the trust teni&, up- 
on the whole of the then undistributed principal of the trust estate, 
rateably, so that each part of the estate may bear its rateable |Nro- 
proportion of the annuities which ooay become due and payaUe 
after that time; except that the proportion thereof vchich would 
otherwise be charged upon the legacy of 910,000 to James" 
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wfakfa IB to be taken o«t of his daughter's share of the estate to 
which she is presumptively entitled, must be charged upon the re- 
sidue of such share exclusively. 

d4th. It is further declared and decreed^ That the personal es- 
tate included in the eight and a half shares mentioned in the 37th 
clause of the will, after the payment of such debts and exnenses^ 
if any, as may be properly chargeable thereon is, in equity, tone con- 
sidered as converted into real estate, for all the valid purposes of the 
will ; and the interest or income thereof is, therefore, properly 
chargeable with a rateable proportion of the legacies, portions, 
annuities and mortgage debts charged upon the rents and profits of 
the trust estate, and which are not properly payable out of, or 
which can not be raised or paid out of the primary or specific 
fiinds which are first liable for the payment thereof, as herein de- 
clared and decreed : and that all expenses and disbursements which 
by the will are made a valid charge upon the rents and profits of 
the trust estate, except for payment oi debts chargeable upon the 
priflAary fund, and for the payment of the funeral expenses and 
expenses of administration, and the costs and expenses of these 
suits, be apportioned rateably upon the income of the real and 
personal estate embraced in the said eight and a hair shares, and 
the real estate embraced or included in the aforesaid three and a 
half shares. And that the widow's dower, or such annuity or other 
allowance as she may receive in lieu tiieteof, be deducted from the 
rents and profits of the real estate upon which such dower is 
chargeable before the apportionment of such expenses and dis- 
bursements between the real and personal estate included in the 
eight and a half shares and the real estate included in the Uiree 
and a half shares. 

S5th. It is further ordered and decreed^ That the trustees 
make no investments in the purchase of real estate with the per- 
sonal estate embraced in the said three and a half shares, or with 
the rents and profits of real estate already vested in them during 
the trust term, or with the interest or income of the personal es- 
tate embraced in the eight a half shares which is therein decreed 
to he equitably converted in real estate for the valid purposes of 
the will, except so much of such rents and profits and income as 
are necessary to raise the portions of Anna McBride James, Ly- 
dia James and the children of Augustus James. And that the 
trustees keep separate and distinct accounts of tiieir investments, 
in the purchase of real estate or otherwise, from the capital of the 
personal estate which belonged to the testator at the time of his 
death, embraced in the said eight and a half shares, including un- 

{>aid purchase money of lands contracted by him to be sold in his 
ife time, and their investments arising from the proceeds of the 
spies of the real estate which belonged to the testator at the time 
of his death, as to which there was then no valid and subsisting 
agreement for the sale thereof, and of real estate which he had 
contracted to purchase before his death, and of the income of 
each species of such estates ; so that it can be ascertained at all 
times during the continuance of the trust term, and at the termi- 
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nation thereof, what particular portions of the tmat estate is the 
^original real estate, or the proceeds thereof, and what is the per- 
sonal estate included in the eight and a half shares, or the pro- 
ceeds thereof, and the income arising from ^ach. 

36lh. It is further declared and decreed^ That hy the true con- 
struction of the will the testator intended that the capital stock 
invested hj him fn the copartnership of Moses D. Burnet ft Co. at 
Syracuse should be left in the said firm by the executors and trus- 
tees, for the sole benefit of his son, Augustus, during the trust 
term, so long as he complied with the terms prescribed in the 21st 
clause of the will, and the said partnership should continue; but 
that the said capital stock should be left at the risk of the said Au- 
gustus, and that he should eventually account to the trustees for the 
same, and should sustain the loss, if there was any diminution of 
the said capital while he had the use thereof: A is therefore or- 
dered and decreed^ That the said Augustus, on the 31st day of De- 
cember, in the year 1836, and in each year thereafter, while the 
said capital is left in the said firm for his use, exhibit to the other 
trustees satisfactory written evidence of the continued existence 
of the said copartnership, and that he continues to comply with 
th^ terms of the last mentioned clause of the will, and that the 
said capital remains unimpaired, or that he has made up his por- 
tion of any loss which such capital has sustained. 

37th. It is further declared and decreed, That the lots in Syra- 
cuse claimed by Augustus James as a gift from his father in his 
lifetime, in the pleadmgs mentioned, were not intended by the tes- 
tator to be conveyed to him absolutely, without payment of the 
fourteen hundred dollars entered in the annual inventory of his es- 
tate as the purchase money thereof; and that in the disposition of 
the estate by his will, the testator did not intend that his son Au- 
gustus should retain the said 91,400 in addition to the other provi- 
sions made for him by the will ; and the said Augustus is there- 
fore bound to pay the 1^1,400, with interest thereon from the death 
of the testator, or to relinauisb his claim to the said lots and ac- 
count for' the rents and pronts thereof since the testator's death. 
And the said Augustus having in this court elected to take the con- 
veyance of the said lands and to pay the consideration money of $!,- 
40O, and interest thereon as aforesaid. It is further ordered and 
decreed, That he is entitled to a specific performance of tlie agree- 
ment with the testator to transfer to him the legal title to such 
lots, upon the payment of such purchase money; and that the trus- 
tees and the several heirs at law of the testator and devisees, and 
their guardians ad litem, for them and in their names, join in a 
conveyance in fee to the said Augustus, and that he pay the said 
•1,400, and interest as aforesaid, to the trustees, to be disposed of 
as a part of the personal estate to which the testator was entitled 
at the time of his death ; and that the widow elect between, het 
dower in the said lots and her portion of the unbequeathed pro- 
ceeds thereof as personal estate, in the manner herein l>efore di- 
rected in relation to other real estate of the testator which he 
had contracted to sell before his death, but which had not been 
>yed. 
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98th. R t9 further declared and decreed^ That in makine sales of 
real estate, under the trust power contained in the will of the tes- 
tator, it is the dut^ of such trustees, in selling real estate Iviag and 
being within the city of New-York, to sell the same at public auc- 
tioD, in the manner directed by the statute in relation to such sales 
by executors ; and that in sales of hnds in any oilier part of this 
state or elsewhere out of the state, the sale may be either at pub- 
lie auction or at private sale, as the trustees, in their discretion, 
may think proper. And that the lands embraced in the trust deed 
to Moses D. Burnet and Gideon Hawley, and which remained un- 
sold at the death of the testator, may be sold and conveyed in the 
manner provided for in the said trust deed; and that the legal es- 
tate in such lands remains in the said trustee, Moses D. Burnet, 
notwithstanding the death of the testator, and that the executors 
and trustees under the will of William James, may unite in a 
power of attorney to the said Moses D. Burnet, or any other 
person, to make contracts for the sale of such lands, or any part 
thereof, subject to the ratification of the said executors and tms- 
leeSw 

89th. It is further ordered and decreed^ That the executors and 
trustees, in accounting for the personal estate embraced in the 
three and a half shares; and for the rents and profits of the residue 
of the estate, be allowed for advances made to Jeannette Barker^ 
under a former order of this court, and for all advances made to 
any other of the heirs at law of the testator, under like orders or 
otherwise, and tliat the advances thus made, with legal interest 
thereon, be deducted from their distributive shares under this de- 
cree, respectively. 

40th. It i$ further declared and decreed, That the trustees are 
not authorized to employ clerks and to pay them out of the trust 
estate, for the performance of any services which the testator con- 
templated and intended should be rendered by the trustees, or any 
one of them, in person ; but that the employment of a clerk to 
make out and keep the accounts of the estate, under the superin- 
tendence of Gideon Hawley, one of the trustees, who is specially 
charged by the 2Sd clause of the will to have particular and exact 
accounts of the estate kept, was a proper discharge of their duty 
as trustees, and that the salary of such clerk should be allowed to 
them out of the trust fund, received by them as rents and profits 
or income. 

41st. It iff further declared and decreed, That the allowance of 
five per cent commissions to Augustus James, for the collection of 
the rents and profits of the estate, is a reasonable and proper al- 
lowance, and such an one as the other trustees, in their oiscretion, 
were authorized to make, under the authority confided to them by 
the testator by the tSd clause of the will. 

4l2d. It i$ further declared and decreed, That the trustees are 
not authorized to give a general and unqualified power to an agent 
to sell lands belonging to the trust estate, under the trtist power 
contained in the will, but that they may lawfullv employ and au- 
theriie agents to make conditional contracts, sttqject to the ratifi- 



oatiOD of the trusteeSy upoo a statoBient of the fecU iu r^UoB- to 
ibe ntnatioD and value of the property ^ and of the nature of aucb 
iBODtract. 

43d. h is further ordered and decreed^ That the laaid executors 
and trustees proceed without delay to make distribution of such 
parts and portions of the estate in their hands, and of the rents and 
profits and income thereof, as are proper to be distributed upoo 
the principles of this decree ; and that it be referred to Master 
Rboades to pass and slate the accounts of the trustees^ with a 
▼lew to such distribution. And tliat the said executors and trus- 
tees pass their accounts annually thereafter, before the taxing 
master of the third circuit, or such other master as the court may 
from tame to time specially direct, and make such distribution of 
the rents, profits and income of the estate annually, or ofteoer 
as may be proper, upon the principles of this decree, durii^ the 
continuance of the trust term. And that upon the passing of such 
accounts, from time to time, due notice be given to the several 
parties interested in the trust fund, or in the r^nts and profits or 
income thereof; and that upon the filing and confirmation of the 
veport of tlie master upon the taking and passing of any such ac^ 
count, if no exceptions are filed, the trustees may, upon due no- 
tice to the parties interested therein, or to their solicitors or guar- 
diaos ad litem, apply to this court, upon any regular motion day 
at a regular or a special term, for an absolute onler of confirma- 
tion by the court, and for such further directions in relation to the 
execution of their trust, as may be just. 

44tb. // is Jurther ordered and decreed^ That it be referred to 
Master Rboades to settle and report the proper form of convey- 
ances for lands or real estate purchased with the proceeds of the 
real estate which belonged to the testator at the time of his death, 
«iid the proper form of conveyances for lands or real estate pur- 
chased with the testator's personal property, or the proceedsthere- 
€»r, upon the principles of this decree ; which conveyances, when 
ratified by the court, are to be used by the trustees in the purchase 
or exchange of real estate under tlie irusts of the will ; and that 
the master also settle and report the proper forms of conveyances 
to be token by the trustees lor the lands directed to be purchased 
for Anna HcBride James and Lydia James, and the children of 
Augustus James. 

45th. It is further ordered and decreed, That in making distribu- 
tion of the estate, the trustees bring the shares of the several in- 
fant parties into court to be invested by the Register on bond and 
mortgage, or in public stocks, or in the New- York Life Insurance 
jind Trust Company, to accumulate for their use. And that the 
said Catharine James, the testamentory guardian of her infant chil- 
dren, who are parties to this suit, be at liberty to apply to this 
court from time to time for such allowance out of the properly of 
the said infants, respectively, thus brought into court, as may be 
necessary for their education and support, and to remunerate her 
for advances which she has heretofore made for that purpose ; she 
giving due notice of such appUcatiou to the guardiaa aa lit^m of 
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tbtt iofants, and to the trustees or their solicitor; but that- no al- 
lowance for previous advances be made, unless applied for within 
one year from the entry of this decree. And that in making any 
such distribution of the estate or income from time to time, the 
trustees be authorized to pay to the husband's of such of the dis- 
tributees as are femes covert and adult, the portions belonging to 
such femes covert, respectively, upon the written request of the 
feme covert, accompanied by a certificate of a vice-chancellor 
or injunction or taxmg master, dated within one month of the 
time of making such distribution, that he has examined the 
feme covert separate from her husband, and explained to her the 
nature and extent of her equitable right to have a settlement out 
of the same for the support of herself and her children, and that she 
has voluntarily relinguished such risht and consented that her hus- 
band may receive her distributive snare ; and if such written re- 
auest and certificate is not produced, that then, and in that case, 
lie said trustees bring the distributive share of such feme covert 
into court, to be invested for her use, subject to the further order 
of the court 

46 th. And it is further ordered and decreed^ That the taxable costs 
of all tjie parties in these suits be paid by the executors and trus- 
tees, out of the personal estate of the testator as to which he died 
intestate, including the costs of the passing of the account first to 
be settled and passed before the master, and the proceedings to 
confirm that report ; and that the costs of passing the annual ac- 
counts hereafter, and of all further directions consequent there- 
on, be paid out of the rents and profits to be distributed from time 
to time unless otherwise ordered bv the court; and that in pass- 
ing the said accounts, the master also allow to the executors and 
trustees their necessary disbursements in the discharge of their 
trust 

47th. It is further orderedy adjudged and decreed^ That all fur- 
ther directions, and all questions not disposed of by this decree, 
be reserved until the further order of the court, and that any of 
the parties in these suits, upon due notice to all the other parties 
interested, be at liberty to apply to the court from time to time 
for such further directions as may be necessary, and that the costs 
upon such applications be also subject to the further order of the 
court, and be paid by such of the parties, or out of such fund as 
the court shall, from time to time, deem just and equitable. 

A copy, 

JAMES PORTBR, Register. 
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The following' appeal and cross appeals to tbe whole of tli«r 
aforesaid decree, and to separate parts thereof, have been duly 
brought to the court for the trial of irapeachmeots and correctioD 
of errors, and also, the several answers made to tlie petiUoDS of 
appeal and cross appeals, filed in the said court : 

In the Court /or the Trial of Impeachments and the Correction of 

Errors. 

Gideon Hawley and James King, Appellants^ 

vs. 
William James, Augustus James, Henry James, Jeannette Bar- 
ker, William H. Barker, John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Lydia James ^ 
Robert James, Mary Ann King^ Catharine James widow, Ca- 
tharine Gourlay, Robert Gourlay, John Gourlay,. Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wil- 
liam James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo G. Paige 
their guardian ad litem, William E. Ross and Gertrude S. Ross,. 
Respondents. 

To the President of the Senate^ the Senators and the Justices of th9 
Supreme Court of the State of ^ew-York, in the Court for the 
Trial of Impeachments and the Correction of Errors. 

The petition of appeal of Gideon Hawley and James King, tbe 
complamants in the original bill filed in the court below, and two 
of the defendants m the cross bill filed in the same court, and two 
of the appellants herein, respectfully show : — 

That they do hereby appeal to this Court for the Trial of Im- 
peachments and the Correction of Errors, from all those parts of 
the joint decree made in the Court of Chancery of the State of 
New- York, on the twenty-first day of July, in the year of our 
Lord one thousand eight hundred and thirty-five, in a certain ori- 
ginal suit therein depending, wherein the above named appellants 
were complainants, and William James, Augustus James, Henry 
James, Jeannette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, Howard 
James, Lydra James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, bv Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. Ross, were 
defendants : And also in a cross suit therein depending, in which 
William James and Henry James were complainants, and the 
above named appellants and Augustus James, Jeannette Barker, 
William H. Barker, John B. James, Edward James, Catharine 
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James, Ellen King James, Howard James, Lydia James, Robert 
James, Mary Ann King, Catharine James widow, Catharine Oour- 
lay, Robert Gourlay, John Gourlay, Margaret Gourlay, Jeannette 
Barber Gourlay, Elizabeth Gourlay, William James Gourlay, Ca- 
tharine Elizabeth James, Gertrude James, William Augustus 
James, Anna McBride James, Elizabeth James, Marcia .fames, 
William James Barker, Elizabeth Tillman James and Mary Helen 
James, by Alonzo C. Paige, their guardian ad litem, William E. 
Ross and Gertrude S. Ross were defendants, and entered with the 
Register of the said Court of Chancery, on the twenty-first day 
of July, 1835, as are hereinafter stated, to wit : 

They appeal from the whole of the sixteenth section of the said 
decree, which is in these words: 

16th. ** It is further declared and decreed^ That the substituted 
^^ estates in remainder in the said eight and a half shares, upon 
^' the death of the testator's sons, Augustus, John, Edward and 
*' Howard, and his daughters, Jeannette, Catharine and Ellen 
*^ King, and his grand-children, Mary Ann King and Robert James, 
*' respectively, during the continuance of the trust term, as de- 
^' vised and bequeathed by the 39th clause of the will, and all the 
^' subsequent remainders depending on such substituted remain- 
** ders, are contingent remainders created upon a term of years, 
^^ within the intent and meaning of the twentieth section of the 
*^ article of the Revised Statutes before mentioned, and that the 
** contingencies upon which such remainders, respectively, are li- 
^^ mited are not such that the remainders must necessarily vest in 
^' interest, if ever, during the continuance of not more than two 
'* lives in being at the death of the testator, or upon the termi- 
^* nation of such lives ; and that such substituted contingent re- 
*' mainders, and all the subsequent contingent remainders depend- 
*' ing thereon, are therefore illegal and void." 

They also appeal from all that part o( the twenty-sixth section 
of the aforesaid decree in the words following: 

*^ And that upon the death of either of the seven children or 
^' two grand-children during the term, the future surplus rents and 
^' profits and income of his or her share for the residue of the 
" term, so far as such share was originally composed of real es- 
" tate, will belong to the heirs at law of the testator or their le- 
'* gal representatives or assigns : and so far as it was composed of 
" personal estate, it will belong to the widow and next of kin of 
" the testator, or their legal rppresentatives or assigns, to be dis- 
*' tributed as real or personal estate of the testator, undisposed of 
" by his will ; the real estate according to the statute regulating 
" the descent of real property, and the personal estate according 
" to the statute regulating the distribution of personal property; 
^< and that at the expiration of the trust term, the real estate com- 
*^ posing the shares of the devisees so dying, will belong to the 
** neh^ at law Of the testator, or their representatives or assigns, 
*< in a like manner subject to the payment of a rateable proportion 
*' of the specific annuities to such of the annuitants as mav then be 
<< living; and the personal estate originally composing such shares, 
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'^ subject to the payment of a rateable proportioa of socb anoin* 
^' ties, will belong to the widow and next of kin of the testator, 
*' or their representatives or assigns, in the same manner and pro- 
*^ portions as if it bad not been converted into real estate for the 
'^ purposes of the will, subject also to the payment of a rateable 
** proportion of sucb annuities." 

They also appeal from so much of the fourteenth section of said 
decree as denominates and declares the several estates in remain- 
der for life, after the termination of the trust term, which are, by 
the will of the testator, devised and bequeathed to bis sons, Au- 
gustus, John, Edward and Howard, and to his daughters, Jean- 
nette Barker, Catharine James, Ellen King James, and his grand- 
children, Mary Ann King and Robert James, *^ ctmtingent remain- 
ders;^* these appellants and petitioners being advised and insist- 
ing, that the said estates are yalid as vested remainders limited on 
the said term; and thej therefore also appeal from so much of the 
twenty-ninth and thirtieth sections of the said decree, as declares 
the conditions, or either of them, annexed to the said estates, to 
be conditions precedent, the performance of which is necessary to 
the vesting of the said estates; these petitioners and appellants 
being advised and insisting, that the said conditions are only con- 
ditions subsequent, by means whereof the said estates may be de- 
feated as provided in and by the last will and testament of the 
testator. 

They also appeal from all that part of the twenty-ninth section 
of the aforesaid decree, which is m these words : *^ To be judged 
^' of by the trustees authorized to make partition of the trust es- 
^' tate at the expiration of the trust term.'' These petitioners and 
appellants being advised and insisting, that the power and duty 
of judging, in tms respect, are not conferred by the testator's wiU 
on the said trustees. 

In which several particulars herein before specified, these ap- 
pellants and petitioners humbly conceive that the said decree is 
erroneous, and ought to be reversed or modified. 

Wherefore these appellants and petitioners respectfully pray, 
that the said decree so appealed from, may be sent to this Court 
for the Trial of Impeachments and the Correction of Errors, on 
the thirteenth day of August instant: and that the same may be 
reversed or modified in the several particulars herein before spe- 
cified. And that such other decree may be made therein by this 
court, as shall be agreeable to equity and good conscience. 

And these appelmnts and petitioners as in duty bound will ever 
pray, &c. JAMES KING, 

Solicitor for Appellants and Petitioners. 
B. F. BUTLER, of Counsel 



tm the Court for the JHal of Impeachments and the Correction of 

Errors. 

GideoD Hawley and James King, 

vs. 

William James, Augustus James, Henry James, | 

Catharine James widow, and others. 

William James and Henry James, 

vs. 

Gideon Hawley, James Eirtg, Augustus James,| 

Catharine James widow, and others. 

The answer of Catharine James, widow, defendant in the above 
causes, and of William James and Henry James, defendants in 
the first cause above named, and complainants in the cause se- 
condly above named, respondents, to the petition of appeal of 
Gideon Hawley and James King, appellants, who have appealed 
from certain parts of the joint decree made in the above pauses: 

These respondents not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained, 
to be true, for answer thereunto, say that they believe it to be 
true that such decree as is complained of by the appellants, was 
made by the Court of Chancery as is set forth in the said petition 
of appeal ; but as to the date and contents thereof, these respond- 
ents crave leave to refer thereto, when the same shall be pro- 
duced. 

And these respondents are advised and believe that the matters 
in said decree complained of by the said appellants, in the said 

}>etition of appeal, are agreeable to equity and justice, and there- 
ore pray that the same may be- affirmed, and that the said peti- 
tion of appeal may be dismissed from this honorable court, with 
costs to be Mjudged to these respondents. 

J. C. SPENCER, 
Solicitor and of Counsel for Catharine James^ 

and Solicitor and of Counsel for William and 

Henry James^ in the cross suit above named. 

MARK H. SIBLEY, 
Solicitor for Henry James in the original suit. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of John B. James, Edward James, Catharine Mar- 
garet James, Ellen King James, Howard James, Mary Ann King 
and Robert James, infants, by John Y. L. Pruyn their guardian 
ad litem, impleaded with others as respondents to the petition of 
appeal of Gideon Hawley and James Kin^, appellants. 

These respondents not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained 



and set forth to be true, for answer thereunto say, that they be- 
lieftt it to be true that such decree as is complained of by the said 
appellants, was made by the Court of Chancery ; but as to the 
date, substance and contents thereof, these respondents crave 
leave to refer thereto, when the same shall be produced. 
. And these respondents further say, that they are infints of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to ji>e adjudged to them. 

JOHN V. L. PRUYN, SoHcitar in person. 



S. STEVENS, \ ^J ^unsel. 



In the Court for the JVial of Impeachments and the Correction of 

Errors. 

The answer of Augustus James, respondent, impleaded with Ca- 
tharine Elizabeth James, Gertrude James, William Augustus 
James, William Ja'mes, Henry James, Jeannette Barker, Wil- 
liam H. Barker, John B. James, Edward James, Catharine 
James, Ellen King James, Howard James, Lydia James, Robert 
James, Mary Ann King, Catharine James widow, Catharine 
Gourlay, Robert Gourlay, John Gourlay, Margaret Gourlay, 
Jeannette Barber Gourlay, Elizabeth Gourlay, William James 
Gourlay, Anna McBride James, Elizabeth James« Marcia 
James, William James Barker, Elizabeth Tillman James and 
Mary Helen James, by Alonzo C. Paige, their guardian ad litem, 
William E. Ross and Gertrude S. Ross, to the petition of ap- 
peal of Gideon Hawley and James King, appellants. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained, and set forth for answer thereunto, says 
that he admits it to be true that such decree, as is complained of 
by the appellants was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, this respondent humbly craves leave to 
refer thereto, when the same shall be produced. And this re- 
spondent is advised, believes and therefore admits that the said 
decree is erroneous, and contrary to equity and justice in the par- 
ticulars contained in the said petition of appeal, and he there- 
fore concurs with the appellants in praying that the same may be 
corrected or modified in the particulars mentioned and set forth 
in said petition of appeal, and that the said decree may be cor- 
rected or modified by this Court accordingly. 

BEVERLY ROBINSON, Solicitor. 

HENRY R. STORRS, of Counsel 



Ik the Court for the Trial of Impeachments and the Correcti^ of 

Errors. 

Gideon Hawley and James King, appellants. 

vs. 
William James, Augustus James, Henry James, Jeannette Bar- 
ker, William H. Barker, John B. James, Edward James, Ca- 
tharine James widow, Catharine Gourlay, Robert Gourlay, John 
Gourlay, Margjiret Gourlay, Jeannette Barber Gourlay, Eliza- 
beth Gourlay, William James Gourlay, Catharine Elizabeth 
James, Gertrude James, William Augustus James, Anna Mc- 
Bride JameSy Elizabeth James, Marcia James, William James 
Barker, Elizabeth Tillman James and Mary Helen James, by 
Alonzo C. Paige, their guardian ad litem, William E. Ross and 
Gertrude S. Ross, Respondents. 

The joint and several answer of the above named Catharine 
Elizabeth James, Gertrude James and William Augustus James, 
infant children of Augustus James, and all under the age of Iwen- 
ty-one years, (by James I. Roosevelt jr. their guardian ad litem,) 
respondents to the petition of appeal of Gideon Hawley and James 
King, appellants. 

Tnese respondents not confessing or acknowledging all or any 
of the matters or things to be true as in and by the said petition 
of appeal are mentioned and set forth, for answer thereunto by 
their said guardian, say, that they believe it to be true that such 
decree as is complained of in the said petition, was made by the 
Court of Chancery of the State of New-Tork, as in the said pe- 
tition of appeal b mentioned, and in part set forth ; bat as to the 
dates, substance and contents thereof, these respondents humbly 
crave leave to refer thereunto when the same shall be producea. 
And as these respondents are not advised whether the said decree 
be or be not erroneous, or ought to be reversed or modified as 
prayed for in the said petition of appeal, they being infants of ten- 
der years, crave the aid and advice of this honorable Court, and 
pray that their rights and interests in the premises may be pro- 
tected and preserved. 

J. I. ROOSEVELT, Jun. 

Guardian ad litem and Solicitor, 

J. CLEVELAND, of Counsel 
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h the Court far the Trial of Impeachments and the Correction of 

Errors. 

The answer of Lydia James, hj Henry O. Wbeaton, ber guardian 
ad Ktem, impleaded with William James, Augustas James, Hen- 
ry James, Jeannette Barker, Wiiljam H. Barker, John B. James, 
Edward James, Howard James, Catharine James, Ellen King 
James, Robert James, Mary Ann King, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wuliam 
James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James, Elizabeth 
James, Marcia James, William Jaines Barker, Elizabeth Till- 
man Jam^s, Mary Helen James, William E. Ross and Gertrude 
S. Ross, respondents to the petition of appeal of Gideon Haw- 
ley and James King, appellants. 

The respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in the said petition of appeal 
are contained and set forth, for answer thereunto, says, that she 
believes it to be true, that such decree as is complained of by the 
appellants, was made by the Court of Chancery, as in said peti- 
tion of appeal is set forth ; but as to the date, substance and con- 
tents thereof, this respondent humbly craves leave to refer there- 
to when the same shall be produced. And this respondent is ad- 
vised and believes, that said decree, in the several particulars 
mentioned in the said petition of appeal, is agreeable to equity and 
justice, and she therefore prays that the same, in the said several 
particulars, may be affirmed, and the said petition of appeal dis- 
missed by this honorable Court, with costs to be adjudged to this 
respondent. 

H. G. WHEATON, in person. 
D. D. BARNARD, of Counsel 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

Jeannette Barker, by John Walworth her guar- 
dian ad litem, impleaded with William Jamesj 
and others, Respondent^ 

ads. 
Gideon Hawley and James King, Appellants. 

This respondent, not confessins or acknowledging all or any of 
the matters or things, as set forth by the said petition of appeal, 
to be true, for answer thereto, says, that she is informed ana be- 
lieves, that such joint decree, as set forth in said petition, was 
made by the said Court of Chancery ; but this respondent is igno- 
rant of the date, substance or contents thereof, and begs leave to 
refer thereto when the same shall be produced. 
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And this respoodent is advised and adnuts, that said decreo is 
erroneous, and ought to be reversed in tlie several particulars set 
forth in the said petition. 

THOS. WM. TUCKER, Solicitor 
and Coun$et for Respanimt 



in the Court for the Trial of Impeachments and ike CorreeHon of 

Errors. 

The answer of John Oourlaf, Margaret Ckmrlay, Jeannette Bar* 
ber Gourlay, Elizabeth Gourlay and WilHani James G^rlay, 
infants, by Archibald Gourlay, their guardian ad litem, implead- 
ed with others as respondents to the petition of appeal of Gideon 
Hawlejr and James King, appellants. 

These respondents not confessing or acknow*ledging all or any 
of the matters or things in the said petition of appeal contained 
and set forth lo be true, for answer thereunto say, that they be- 
lieve it to be true that such decree as is complained of by the said 
appellants was made by Che Court of Chancery^ but as to the date, 
suostance and contents thereof, these respondents craye leave to 
refer thereto when the same shall be produced. 

And these respondents further say, that (hey are infants of teq- 
ier years, and submit their rights and interests in the preooises to 
the protection of this Court, and pray to be bencQ di9ini99^d witb 
th^ir costs to be adjudged to them. 

H. H. MARTJN, Sol, for 

guardian ^i Uiem^ 
J. C. SPBNPBR, p/ Coumf. 



In ike Court for the TVial of Impeachments and iks CerrecOen of 

jErrors. 

The answer of Anna McBride James, an infant, by Henry H. 
Martin, her guardian ad litem, impleaded with others as re- 
spondents to the petition of appeal of Gideon Hawley and 
Jaofies King, appellants. 

This respondent not confessing or acknowledging all or any of 
the matters or things in the said petition of tippeal contained and 
set forth to be true, for answer thereunto says, that she believes it 
to be true that such decree as is complained of by the said appek 
lants, was made by the Court of Chancery, but as to the pat^i 
aobetance and contents thereof, this respondent craves leave to 
refer thereto when the same shall be produced. 

And this respondent further says, that she is an infant of tender 
years, and mibmits ber rights and interests in the premises to the 
protection of this Court, and prays to be hence dismissed with ber 
costs to be adjudged to her. 

H. H. MARTIN, Sol. in person. 
D. D. BARNARD, of Counsel. 
SO 
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/» the Qourt for iht Trial of Impeachments and the Correction of 

Errors. 

Gideon Hawley and James King, appellants, 

vs. 
William James, Augustus James, Henry James, Jeannette Bar- 
ker, William H. Barker, John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Lydia 
James, Robert James, Mary Ann King, Catliarine James widow, 
Catharine Gonrlay, Robeit Gourlay, John Gourlay, Margaret 
Gourlay, Jeanoette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. Ross, res- 
pondents* 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paige, her next friend, one of the respondents to 
the petition of appeal of Gideon llawley and James King, appel- 
lants. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true, as in and. by the said petition of 
appeal are contained and set forth, for answer thereunto, says, 
that she believes it to be true that such joint decree, parts of 
which are complained of by the appellants, was made hy the 
Court of Chancery, as in the said petition of appeal is set forth ; 
but as to the date, substance and contents thereof, this respondent 
humbly craves leave to refer thereto when the same shall be pro- 
duced. And this respondent is advised and believes, that the said 
14th section of said decree, complained of by the appellants, is 
erroneous, and ought to be reversed. 

And this respondent is further advised and believes, that the 
16th and 26th sections of said decree, and the parts of the 29th and 
80th sections of said decree also complained of by said appellants, 
are agreeable to equity and justice, and she therefore humbly prays 
that tiie same may be affirmed. 

And this respondent further answering, saith, that slie is a feme 
covert, and submits all her rights and interests in the premises to 
the decision of this honorable court, and being a feme covert, prays 
that they may be protected by this honorable Court, and preserv- 
ed for her benefit, and that such decree may be made by this 
Court as shall be agreeable to equity and good conscience, and 
that costs on said appeal may be adjudged to this respondent. 

MARCIA JAMES, by 
A. C. PAIGE, her next 

friend and Sol. in person. 
P. POTTER, of Counsel 
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In the Court for the Trial of Impeachments and the Correction of 

Errors. 

Gideon Hawley and James King, JSppeUants^ 

vs. 
William James, Augustus James, Henry James, Jeannette Bar- 
ker, William H. Barker, John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Lydia James, 
Robert James, Mary Ann King, Catharine James widow, Ca- 
tharine Gourlay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James and Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige, 
their guardian ad litem, William E. Ross and Gertrude S. Ross, 
Respondents* 

The separate answer of Mary Helen James, wire of John B. 
James, an infant under the age of twenty one years, by Alonzo 
C. Paige her guardian ad litem, one of the respondents to the pe* 
tttion of appeal of Gideon Hawley and James King, appellants: 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, 
that she believes it to be true that such joint decree, parts of which 
are complained of by the appellants, was made by the Court of 
Chancery, as in the said petition of appeal is set forth ; but as to 
the date, substance and contents thereof, this respondent humbly 
craves leave to refer thereto when the same shall be produced. 

And this respondent is advised and believes that the said 14th 
section of said decree complained of by the appellants, is erro- 
neous, and ought to be reversed. And this respondent is fur- 
ther advised and believes, that tiie l6th and 26th sections of said 
decree, and the parts of the 29 th and 80th sections of said decree 
also complained of by said appellants, are agreeable to equitv and 
justice, and she therefore humbly prays that the same may be af- 
firmed. 

And this respondent, by her said guardian ad litem, further aii- 
•wering, saith, that she is an infant under the age of twenty-one 
jears, and submits all her rights and interests in the premises to 
the decision of this honorable Court, and being an imant under 
the age of twenty-one years, prays that they may be protected 
by this honorable Court, and preserved for her benefit, mod that 
such decree may be made by this Court as shall be agreeaUe to 
Muity and good conscience, and that costs on said appeal may be 
Mtudged to this respondent. 

MARY HELEN JAMES, by 
ALONZO C. PAIGE, 
Her guardian ad litem and Solicitor in penan* 

P. POTTER, of Couns^ 



/« the Court for ih4 Trial of Impeackmenis and ike CkrreeO&n of 

Erroru 



Gideon Hawiey and James Kiog^ JlfpdlanU. 

t>#. 
Williaiii James, Augustus James, Henry James, Jeanne! to liar- 
ker, Williera H. Barker, John B. James, Edward James^ Ca- 
tharitie James, Ellen King James, Howard James, Lydia James, . 
Robert James, Mary Ann King, Catharine James widow, Ca- 
tlMirine Gourlay, Robert Gourlay, John Gourlayi Margaret 
Gourlay, Jeannette Barber Govrlay, Elizabeth Gourlay, Wil- 
liatn JaflMS Gourlay, Catharine Elizabeth Jamei^ GeKtude 
James, WiUiatn Augustus James, Anna McBride James Eliza- 
beth James, Marcia James, William James Barker, EliziAeth 
Tillman James and Mary Helen James, by Alonzo G. Paige, their 
guardian ad litem, William E. Ross and Gertrude Sw fi^ssi J2e- 
spondenU. 

The seperate answer of Elizabeth Tillman James, daughter of 

* William James, an infant, under the age of twentv^one years, by 

Alonzo C. Pa{ge« her guardian ad litem, otie of the respondents 

to the petition of appeal of Gideon Hawiey and James King» w^ 

pellants. 

Thb ret^KHident not confessing or acknowledging all or any of 
the matters or things to be true, as in and by tl«e said petitioii of 
ai»peal are contained and set forth, for answer thereunto sara, that 
siie believes it to be true that such joint decree, parts of which 
are complained of by the appellants, was made by the Co«rt 4f 
Cliancery as in the said petition of appeal is set Ibrth ; but as to 
the dat^Bs, substance and contents thereof, this respondent bumibfar 
travM leairtB to refer thereto when the same shall be produced. 

And this HBspondent is advised and believes that the said 14tli 
section of said decree complained of by the appellants, is erroao- 
Ous, and ought to be reversed. And this respondent is further 
advised and believes, that the 16th and 26th sections of said da- 
eree, and the aarts of the 20th and 30th seclk>as of said decrae 
also conofilainea of 1^ the said appellants, are agreeable to e4uil|r 
and justice, and she therefore humbly prays that the same aoay 
be afirmed. 

And this respondent, by her hfXwe named guartlian ad litoai, 
Airtb^ answering saith, that she is an infaift under the i^ af 
iareoly^aie .years, and submits all her rights and iateresls ia tlla 
p rea n ise s to the decision of this honorable Court, and bettqp an ia- 
fatkt under tiie ^ge of twenty*one years, prays that Um^ aoay to 
firaleeted hy thfti hoaerable Court and preserved for Jier braciil, 
abd that such decree may be made by this court as shall to agtaa- • 
able to equitv and good conscience, and ttot costs on said ap^tial 
may to a^JQUdgMI to tfai^ res|N>ndeat. 

ELIZABETH TILLMAN JAMES, hy 
A. & PAIGE, 

IferjMtHfiMI ad litem and SoHeOor in perion. 
P. POTTER, of Counsel. 
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/it tht Court for ih^ TYiai of fmp€ackmeni$ and the CorrectUn of 

Errors. 

Gideon Hawley and James King, JippellanU. 

William Jamesy Augustus James, Henry James, Jeannette Bar- 
ker^ William Hv Barlcer, John B. James, Edward lames, Ca- 
tharine James, Ellen King James, Howard James, Lydia James, 
Robert James, Mary Ann King, Catharine James widow, Ca- 
tharine Gourlay, Robert Gourlay^ John Gourlay, Margaret 
Oourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wil- 
liam James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna'McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige 
tlieir guardian ad litem, William E. Ross and Gertrude 8* Ross, 
Respondents. 

The separate answer of William James Barker, son of Jean- 
fiette Barker, an inAint under the a^e of twenty-one years, by 
Alonzo C. Paige, his guardian ad litem, one of the respondeats 
to the petition of Gideon Hawley and James King, appellants. 

This respondent not confessing or acknowledging all or any of 
the matters or tilings to be true, as in and by the said peiiUon of 
^peid are contained, and set fortli for answer thereunto, says 
Ibat he believes it to be true that such joint decree, parts of which 
we complained of by the appellants, w^as made by the Court «f 
Chancery as in the said petition of appeal is set forth ; bnt as lo 
the dates, substance and contents thereof, this respondent humUy 
craves leare to refer thereto, when the sanne shall be produced. 
And this respondent is advised and believes that the said Ifth 
and Mth sections of said decree complained of by the appeltaats, 
are erroneous^ and ought to be reversed. And this respondeat is 
further advised mid believes, that the parts of the 14th, 29th and 
SOCh sections of said decree also complained of by said appellants, 
are also erroneous, and ought to be reversed. 

And this respondent, by bis before named guardian ad litem, 
further answering saith, that be is an infant under the age of twen- 
ty-one years, and submits all his rights and interests in the pre- 
mises to the decision of this honorable Court, and being an inlant 
under the aze of twenty-one years, prays that they may be pro* 
tected by this honorable Court and preserved for his benefit, and 
that such decree may be made by this Court as shall be agreeable 
to equitv and good conscience, and that costs on said appeal may 
be adjttdfged to this respondent. 

WILLIAM JAMES BARKER, by 

A. C. PAIGE, 
Bis guardian ad Utem and Solicitor in person. 

P. POTTER, of Counsel. 
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In Ike Court far the JVial of Impeackmente and the Correeiion of 

Errors. 

Gideon Hawley and James King, AppeUanie^ 

William James, Augustus James, Henry James, Jeannette Bar- 
ker, Wniiam H. Barker, John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Ljdia Jamea^ 
Robert James, Mary Ann King, Catharine James widow, Ca- 
tharine Gourlay, Robert Gourlay, John Gourlay, Margaret Gour* 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
guardian ad litem, William E. Ross and Gertrude S. Ross, JB^ 
ipondents. 

The joint and several answer of William E. Ross and Gertrude 
S. Ross, two of the above named respondents to tlie petition of 
appeal of Gideon Hawley and James King, appellants. 

These respondents not confessing or acknowledging all or aiqr 
of the matters or things to be true, as in and by the said petitioii 
of appeal are contained and set forth, for answer thereunto, say 
that they believe it to be true that such decree as is complained 
of by the said appellants, was made by the Court of Chancery as 
in the said petition of appeal is set forth; but as to the date, sub- 
stance and contents thereof, these respondents humbly crave k«ve 
to refer thereto, when the same shall be produced. 

And these respondents further say, that they are advised and 
believe that the said decree in the several particulars appealed 
from by the said appellants, is erroneous, and ought to be revers- 
ed, and they hereby admit the same to be erroneous. 

H. G. WHE AXON, SolkUor. 
C. M. JENKINS, of CowneeL 



^ 
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Jk ike Court far the TYial of Impeachments and the Correction of 

Errors. 

Augustus James, Appellant, 

vs, 
CMdeon Hawley, James King^ William James, Henry James, Jean- 
D6lte Barker, William H. Barker, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Lydia James, Robert James, Mary Ann King, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John (xourlay. Mar- 
earei Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige 
their guardian ad litem, William E. Ross and Gertrude S. Ross, 
Respondents. 

To the President of the Senate^ the Senators and Justices of the Su* 
preme Court of the State of J^ew-York^ in the Court for the Tri- 
al of Impeachmtnts and the Correction of En-ors. 

The petition of appeal or Augustus James, one of the defend- 
ants in the' original bill filed in the court below, and also in the 
croaa bill filed in the same court, and one of the appellants herein, 
fMpectfully showeth : 

That be does hereby appeal to this Court for the Trial of Im- 
peachments and the Correction of Errors, from all those parls of 
the joint decree made in the Court of Chancery of the State of 
New- York, on the twenty-first day of July, in the year of our 
Lord one thousand eight hundred and thirty-five, in a certain ori- 

E'nal suit therein depending, wherein the above named Gideon 
awley and James King were complainants, and William James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James. Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Gourlay, Robert Gourlay John 
Gourlay, Marj^aret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, William James Gourlay, Catharine Elizabeth James, 
€lertrude James, William Augustus James, Anna McBride James, 
Elizabeth James, Marcia James, William James Barker, Eliza- 
beth Tillman James and Mary Helen James, by Alonzo C. Paige 
their guardian ad litem, William E. Ross and Gertrude S. Ross 
and this appellant, were defendants : And also in a cross suit 
therein depending, in which William James and Henry James 
were complainants, and this appellant impleaded with Gideon 
Hawley, James Kine, Jeannette Barker, William H. Barker, John 
B. James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Gourlay, Robert Gourlay, John 
Gourlay, Marnret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Goarlay, William James (Jourlay, Catharine Elizabeth James, 
G^ftnide James, William Augustus James, Anna McBride James, 
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Elieabeth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, bj Alonzo G. Paige, (heir 
guardian ad litem, William E. Ross and Gertrude S. Ross, were de* 
lendants, and entered with the Register of the said Court of Chan- 
cery, on the twenty-first day of July, 1835, as are hereinafter stat- 
ed, to wit : 

He appeals from the whole of the sixteenth section of the said 
decree, which is in these words : 

*^ 16th. It is further declared and decreed^ That the substituted 
'* estates in remainder in the said eight and a half shares, upon the 
'* death of the testator's sons, Augustus, John, Edward and How- 
^' ard, and his daughters, Jeannette, Catharine and Ellen King, 
" and his grand children, Mnry Ann King and Robert James, re- 
*^ speclively, during the continuance of tne trust term, as deviaed 
*' and bequeathed by the d9th clause of the will, and all the sub- 
«* sequent remainders depending on such substituted remainders, 
*^ are contingent remainders created upon a term of years, within 
^' the intent and meaning of the twentieth section of the article of 
^ the Revised Statutes before mentioned, and that the contingeo* 
<* cies upon which such remainders, respectively are limited, are 
" not such that the remainders must necessarily vest in interest, if 

ever, during the continuance of not more than two lives in b^ 

ing at the death of the testator, or upon the termination of siicli 
'* lives ; and that such substituted contingent remainders, and all 
*' the subsequent contingent remainders depending tbereoo, are 
'* therefore illegal and void.'' 

He also appeals from all that part of the twenty-sixth section of 
the aforesaid decree, in the words following : 

And that upon the death of either of the seven children or 

two grand-children during the term, the future surplus rents 

and profits and income of his or her share for the residue of tbo 
** term, so far as such share was originally composed of real ea- 
^* tate, will belong to the heirs at law of the testator or their legal 
^^ representatives or assigns : and so far as it was composed ot 
^ personal estate, it will belong to the widow and next of kin of 
'^ the testator, or their legal representatives or assigns, to be dis* 
*' tributed as real or personal estate of the testator, undisposed of 
'^ by his will ; the real estate according to the statute regulating 
** the descent of real property, and the personal estate according to 
^^ the statute regulating the distribution of personal property ; and 
** that at the expiration of the trust term, the real estate composing 
'' the shares of the devisees so dying, will belong to the heirs at law 
^* of the testator, or their representatives x>r assigns, in alike man* 
" ner sul^ect to the payment of a rateable proportion of the specifie 
^' annuities to such of the annuitants as may then be living ; and the 
'^ personal estate originally composing such shares, subject to the 
** payment of a rateable proportion of such annuities, will belong 
** to the widow and next of kin of the testator, or their represent^ 
'* atives or assigns, in the same manner and proportions as if it 
<' bad not been converted into real estate for the purposes of tb0 
" will, aul^ct also to the payment q[ a rateable prepMrtiM rf 
^' such annuities." 






!!• alM appeals from ao much of tbe fourteenUi aection of said 
decree, as denominates and declares the sereral estates in remain- 
der for life^ after tbe termination of tbe trust tf ro^, wbich f^re, bf 
the will of tbe testator, devised and bequeathed to bis (Kins, ||iis 
appellant, John, Edward and Howard, and to b|s daughter!, ^^n- 
Dette Barker, Catharine James, Ellen King James, anfl bis grand- 
children, Mary Ann King and Robert James '* contingent revfatn- 
ders ;'' this appellant and petitioner being advised and insisting, 
that the said estates are valid as vested remainders, limited pq the 
said term : And he therefore also appeals from ^o n^uch of the 
twenty-ninth and thirtieth sections of the said decree, as dec)afes 
the conditions, or either of them, annexed to the s^jcl ^st^^s^ to 
be conditions precedent, the performance of \vhlcb is necessary 
to the vesting of the said estates — ^this petitionee ppd appellant 
being advised and insisting, that the said conditions are pnly cpn- 
diUons subsequent, by means whereof the said estates may be de- 
feated as provided in and by the last will and testament of the 
testator. 

He also appeals from all that part of the twenty-ninth section 
ef the aforesaid decree which is in these words : *^ to be judged of 
'* by the trustees authorised to make partition of the trust estate 
'^ at the expiration of the trust term'' — this petitioner and appellant 
being advised and insisting, that the power and duty of judffinj^y 
fai this respect, are not conferred by tne testator's will on the said 
trustees. 

In which several particulars hereinbefore specified, thts^ appel- 
lant and petitioner numbly conceives that the said decree is erro? 
iieous, and ought to be reversed or modified. 

Wherefore this appellant and petitioner respectfully prays, that 
the said decree so appealed from, may be sent to this Cojart for 
the Trial of Impeachments and the Correction of Errors, on tlie 
thirteenth day pf August instant : and that the same may be re* 
versed or modified in the several particulars hereiii before speci* 
fied. And that such other decree may be made therein by this 
court, as shall be agreeable to equity and good conscience. 

And this appellant and petitioner, as in duty bound, will ever 
pray, &c. 

BEVERLY ROBINSON, 

Solicitor for JSlppellani and PetUUnur. 
HENRT fi, 3T0RR9, pf Cbniua/. 



M 



' In the Court for the TVial of Impeachments and the Correction of 

Errors. 

The answer of Gideon Hawley and James King, Respondents, im- 
pleaded with Catharine Elizabeth James, Gertrude James, 
William Augustus James, William James, Henry James, Jean- 
nette Barker, William H. Barker, John B. James. Edward 
James, Catharine James, Ellen King James, Howard JameSi 
Lydia James, Robert James, Mary Ann King, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Anna McBrido James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. Ross, to 
the petition of appeal of Augustus James, Appellant. 

These respondents not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said peti- 
tion of appeal are contained, and set forth for answer thereunto, 
say that they admit it to be true that such decree as is complained 
of by the appellant was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto, when the same shall be produced. And these said re- 
spondents are advised, believe and therefore admit that the said 
decree is erroneous, and contrary to equity and justice in the par- 
ticulars contained in the said petition and appeal, and they there- 
fore concur with the appellant in praying that the same may be 
corrected or modified in the particulars mentioned and set forth in 
said petition of appeal, and that the said decree may be corrected 
or modified by this Court accordingly. 

JAMES KING, Solicitor. 

B. F. BUTLER, of Counsel. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 



Augustus James, Appellant^ 

vs. 
Gideon Ilawloy, James King, Henry James, and 

others, Respondents. 

The answer of William James and Henry James, two of the re- 
spondents to the petition of appeal of Augustus James. 
These respondents say that they believe it to be true that such 
decree as is complained of by the appellant was made by the 
Court of Chancery, as is set forth in the said petition of appeal, 
but as to the date and substance thereof, these respondents crave 
leave to refer thereto when the same shall be produced. 
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And these respondents are advised and believef that the mat- 
ters in the said decree which arc complained of by the said appel* 
lant in his said petition of appeal,^ (except so far as the same was 
appealed from by these respondents in their petition of appeal 
jointly, and of tlie respondent Henry James separately, for him- 
self, filed in. this honorable Court m this cause,) are agreeable to 
equity and justice, and therefore pray that the said matters, not 
so appealed from by these respondents, niay^be affirmed, and that 
as to those matters the said petition of appeal may be dismissed 
with costs, &c. 

And as to the matters in the said decree appealed from by the 
said appellant, and also appealed from by these respondents as 
aforesaid, these respondents say they are advised and oelieve that 
the said decree in respect to those matters is erroneous, and ought 
to be reversed. And they here freely admit the same to be er« 
roneous. MARK H. SIBLEY, 

Solicitor^ and of Counsel for Henry James 

and William James. 
3. C. SPENCER, Of Counsel. 



tn tke Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of John B. James, Edward James, Catharine Marga- 
ret James, Ellen King James, Howard James, Mary Ann King 
and Robert James, infants, by John V. L. Pruyn, their guar- 
dian ad litem impleaded with others, as respondents to the pe- 
tition of appeal of Augustus James, appellant 

These respondents, not confessing or acknowledging all or any 
of the matters or things, in the said petition of appeal contained, 
and set forth to be true, for answer thereunto, say, that they be- 
lieve it to be true, that such decree, as is complained of by the 
said appellants, was made by the Court of Chancery ; but as to 
the date, substance and contents thereof, these respondents crave 
leave to refer thereto when the same shall be produced. 

And these respondents further say, that they are infants of ten- 
der years, and submit'their rights and interests, in the premises, to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

JOHN y. L. PRUTN, Solieiior in penon. 



H. BLEECKER, ) ^ fUtm^Mt 
S. STEVENS, ;•/««»««'• 
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Ai the Court far ike Trial of bmfeackmenU tmd tho Correciiom of 

ErrarM, 

Williaini It. Barker, impleaded with 
Gfid^on Hawley and others, Respond- \ 
Mts. 

ads. 
Augustus James. 

This respondent, not conibssing nor acknowleidging all, ot nnf 
of the matters or things as set forth by the said petition of appeal 
to be true, for answer thereto, says, that he is informed and be- 
lieves, that such joint decree, as set forth in said petition, wai 
toade by the said Court of Chancery ; but this lespondent is igno^ 
thni of the date» substance, or contents thereof, dnd begs leiiv# 
to refer thereto when the same shall be produced. 

And this respondent is advised and admits, that the said decM0 
is erroneous and ought to be reversed in the several particulars 
set fortB in said petition. 

J. VAN BlTHEN, SoTrfor Respondents. 



In tM Couri fo¥ the Trial of Impeachmints and the Correctit^ of 

Errors. 

The answer of Catharine Elizabeth James, Gertrude James, Wil^ 
\\khk Augustus James^ respondents, impleaded with Gideon 
Hawliey and Jantes King^ William James, Henry Jameti, Jean- 

Jetib Barker, William H. Barker, John B. James, Edward 
ames, Catharibe Janies, Elleh King James, Howard JaiMs^ 
Lydia Janies, Robert jfames, Mary Ann Kin^, Catharine James 
Widow, Cfitharihe 6ourlay4 Robert Gourlay, ..John Gourlay, 
Margaret Gourlay, J^annette Barber Gourlay, Elizabeth Gour- 
k]^» William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man' James, and Mary Helen James, by Alonzo C. Paige their 
guardian ad litem, William £. Ross and Gertrude S. Ross, lo 
the petition ofajf^peal of Augustus James, Jlppeilant. 

. TbMPe resporideritS) not confessing or acki^bwledging aH or anj^ 
of the matters ot thidgs to be trufe^ as in aiid b^ the said |[^tition 
of appeal are contained and set forth) for answer thefedfito say, 
that they admit it tb be true that such decree, as is complained of 
by the appellants, was madA hf ibk CbUrt of Chancery as in the 
said petition of appeal is s6t forth } but as to the date, substance 
and contents thereof, these respondents humbly crave leave to 
refer thereto, when the same shall be produced. And these said 
respondents are advised, believe and therefore admit that the said 
decree is erroneous, and contrary to equity and justice in the par- 
ticulars contained in the said petition of appeal, and they there- 
fore concur with the appellant in praying tnat the same tanj be 
corrected or modified in the particulars mentioned and set forth 
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te MiM pelitioii of a|»peal, add thai the Mid decrea may be aoiv 
rected or modified by this Court actordina:ly. 

JAMES I. ROOSEVELT, Jr. Solicitor. 



tn th^ Court for the Trial of tmpeachfnents and the CdfTe<iiid% of 

Errors. 

The anstrer of Anna McBride James, an inrnnl, by Hent*y H. 
Martin, her guardian ad litem, impleaded with others as re- 
spondents to the petition of appeal of Augustus Janies^ appel- 
lant. 

This respondent not confessing or acknowledging alt or any of 
the matters or tilings in the said petition of appeal contained ilnd 
net fol-th to be true, (or answer thereunto says, thnt she believes 
it to be true that such decree as is complained of by the said Ap- 
pellants, was made by the CouK of Chancery, but as to the date, 
mibstance and contents thereof, this respondent craves leave ta 
refer thereto when the same shall be produced* 

And this respondeht further says, that she is an infant of tender 
yearS^ and submits her rights and interests in the premises to th^ 

Crotection of this Court, and prays to be bence dismissid wilb 
Bt tests to be adjudged to her. 

H. H. MARTIN, SoFr in person. 
D. D. BARNARD^ of Ck>ufi$eL 



tn ike OmarifoT the Trial of Impeachthente and thi Correction tf 

Errors. • 

'thi answer of John Gonrlay, Margaret Gourlay, jeannette l3^i^- 
hef £rourlay, Elizabeth Gourlay and William James Gourlay, 
in/atits, by Archibald Gourlay their guardian ad litem, implead- 
ed with others as respondents, to the petition of appeal of Au- 
|;UitQi^ James, appellant. 

^ These respondents not confessing or Acknowl^ging all or any 
of tbe nmtlers or things in the said petition of apfieal contain^ 
and sdt forth to be true, for answer thereurtto say, that they be- 
liere it td be true that such decree as is eompldined of by tile ttdi 
appellant, was made by the Court of Chancery, but As to th# datei. 
substance aAd bbfitents thereof, these respondents crave leave to 
refer thereto, whetl the same sliall be produced. 

And these fespondenls farther say, that they are infants of ten- 
der years^ And subitiil th^lf rights and interests in the premises to 
tbe protection of tbb Court, and pray to be bence dismissed with 
their costs to be adjudged to them. 

H. H. MARTIN, Solicitor 

per guardian ad KUm. 
J. C. SPENCER, of CouneeL 



H ike Court far the Trial of bnpeackments and tke Correctmm cf 

ErrorM. 

- 1 . . 

Williaba It. Barker, impleaded with 
Oidtoh Hawley and others, Respond- \ 

"ttitS* 

ads, 
Augustus James. 

Tfab respondent, not confessing tior acknowledging all, ot nnf 
of the matters or things as set forth by the said petition of appenl 
to be true, for answer thereto, says, that he is informed and be- 
lieves, that such joint decree, as set forth in said petition, was 
tnade by tbb said Court of Chancery ; but this lespondent is igno^ 
thni of the date, substance, or contents thereof, and begs leiivd 
to refer thereto when the same shall be produced. 

And this respondent is advised and admits, that the said dfecfiM 
is erroneous and ought to be rieversed in the several particulars 
set fortB in said |)etition. 

J. VAN BUttfiN, SoTrfor Respondents. 



In ihb Coni^ fiH^ tks Trial of Impeachmints and tke CorrietvA, of 

Errors^ 

The ariswer of Catharine Elizabeth James, Gertrude James, WiU 
liAfn Augustus James^ respondents, impleaded with Gideon 
ilawley and Janies King^ William James, Henry Jam^ii, Jean- 

Jeltto Barker^ William H. Barker, John B. James, Edw&rd 
ames,' Cathariile James, Elle6 King James, Howard Jaities, 
Lydia James, Robert James, Mary Ann Kin;;, Catharine James 
Widow, Cfitharine Gourlayt Robert Gourlay, John Gourlay, 
Margaret Gourlay, J^annette Barber Gourlay,, Elizabeth Gour- 
UijF, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man Janies and Mary Helen James, by Alonzo C. Paige their 
guardian ad litem, William £. Ross and Gertrude S. Ross, 16 
the petition of aj^^eal of Augustus James, JSppetlarit. 

. Tbmie resporidetitS) not confessing or acki^owledglng all or nnf 
of the mniters ot thirigt to be trufe^ as in aiid b^ the said jf^tition 
of appeal are contained and set forth^ for answer thefeuoto say* 
that ikffy admit it \6 be true that such decree, as is complained of 
by the appellants, was mad^ bj^ ihk Codrl of Chancery as in the 
said petition of appeal is s6t forth i but as to the date, substance 
and contents thereof, these respondents humbly crave leaye to 
refer thereto, when the same shall be produced. And these said 
respondents are advised, believe and therefore admit that the said 
decree is erroneous, and contrary to equity and justice in the par- 
ticulars contained in the said petition of appeal, and they there- 
fore concur with the appellant in praying tnat the same may be 
corrected or modified in the particulars mentioned and set forth 



HI 

te mM petitioii of appeal, abd thai th6 fiaid decrM majr be aoiv 
rected or modified by this Court accordingly. 

JAMES I. ROOSEVELT, Jr. Solicitor. 



tn ihi Court for the Trial of impeachfnents and the Cdrre^ttdii of 

Errors. 

The anstrer of Anna McBride Jfimes, an infnnt, by Henry H. 
Martin, ber guardian ad litem, impleaded with others as re- 
apondenta to the petition of appeal of Augustus James^ lip|iel- 
kint. 

This respondent not confessing or acknowledging all Or nUf of 
the matters or things in the said petition of appeal contained and 
a^t foKb to be true, for answer thereunto says, that she believes 
it to be true that such decree as is complained of by the said Ap- 
pellants, was made by the Court of Chancery, but as to the date, 
substance and contents thereof, this respondent craves leave ta 
refer thereto when the same shall be pro<luced. 

And this respondeht further says, that she is an infant of tender 
yeara^ and submits her rights and interests in the premises to th^ 

Erolection of this Court, and prays to be bence dismissid Wilb 
ei^ tosts to be adjudged to her. 

H. H. MARTIN, SoFr in perwu. 
D. D. BARNARD^ of CounneL 



in, ike Court far the Trial of ImpeachfhenU and tki Corrictien "of 

Errors. • 

Tbi answei^ of John tiourlay, Margaret Gburlay, jeannetfe BAi^- 
ber 6ourlay, Elizabeth Gourlay and William James Gourlay, 
in/ants, by Archibald Gourlay their guardian ad litem, irnpUad** 
ed w*ith Others as respondents, to the petition of appeal of Au* 
^uitAii James, appellant. 

^ These respondents not confessing or Acknowledging all or nnf 
of tbe n»atters or thingH in the said petition of appeal contain^ 
and s$t forth to be true, for answer thereurtto say, tliAt they be« 
liere it to be true tbht such decree as is complained of by the toid 
appellant, was made by the Court of Chaticery, but As to the date|. 
8ubstane4 afid bbdlenta thereof, these respondents crave leave to 
refer thereto, whM tli6 same sliall be produced. 

And thesd fespondenls further say, that they are infants of ten- 
der years^ imd submit lh9lf rights and interests in tbe premises to 
the protection of this Court, and pray to be hence dismissed with 
their coats to be adjudged to them. 

H. H. MARTIN, Solicitor 

per guardian ad liiem^ 
J. C. SPENCER, of CoumeL 
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In the Court for the THal of Impeachments and the Correctiom of 

Errors. 

Augustus James, Appellant^ 

vs. 
Gideon Hawley, James Kin<(, William James, Henrj James, Jean« 
nette Barker, William H. Barker, John B. James, Edward 
James, Catharine James, Ellen Kin/; James, Howard James, 
Ljdia James, Robert James, Mary Ann King, Catharine James 
widow, Catharine Gourlay. Robert Gourlay, John Gourlay, Mai^ 
garet Gourlay, Jeannette Barber Gourlay, Elizabeth Gouriay, 
William James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James. William James Barker, Elizabeth 
Tillman James and Mary Helen James^ by Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. Roas, 
Respondents. 

The separate answer of Marcia* James, wife of William James, 
by Alonzo C. Paige her next friend, one of the respondents to the 
petition of Augustus James, appellant. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true, as in and by said petition of ap- 
peal are contained and set forth, for answer thereunto says, that 
she believes it to be true .that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery, as in the said petition of appeal is set forth, but as to 
the date, substance and contents thereof, this respondent buroblr 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said 14th 
section of said decree complained of by the appellant, is erroneous 
and ought to be reversed. And this respondent is further advised 
and believes, that the 16th and 2Bth sections of said decree, and 
the parts of the 29th and 30th sections of said decree also com- 
plained of by said appellants, are agreeable to equity and justice, 
and she therefor humbly prays that the same may be affirmed. 

And this respondent further answering saith, that she is a feme 
covert, and submits all her rights and interests in the premises to 
the decision of this honorable Court, and being a feme coveK prays 
that they may be protected by this honorable Court, and preserv- 
ed for her benefit, and that such decree mny be made by this Court 
a^ shall be agreeable to equity and good conscience, and that coitf 
on said appeal may be adjudged to this respondent. 

MARCIA JAMES, by 
A. C. PAIGE, 

Her next frwnd^ in person. 
P. POTTtSR, of CownMd* 
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t 

Jb Hke C&urt for the TVial of Impeachments and the .Carrettwn of 

Errors. 

Augastus James, ^ppellant^ 

vs, 
€Kdeon Hawley, Jamesi Kin^, William James, Henry James Jean- 
neite Barker, William II. Barker, John B. James, Edward 
James, Catharine James, Ellen King James, Howard* James, 
Ljdia James, Robert James, Mary Ann King, Catharine James, 
widow, Catharine Gourlny, Robert Gourlay, John Gourlay, 
Margaret Gourlny, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James GouHay, Catharine Elizabeth James, Ger- 
trude James, W*illiam Augustus James, Anna McBride Jan^es. 
and Elizabeth James, Marcia James, W^illiam James Barker, 
Elizabeth Tillman, James and Mary Helen James, by Alonzo 
C. Paige, their guardian ad htem, William E. Ross and Gertrude 
S. Boss, Respondents. 

The separate answer of W^illiam James Barker, son of Joan- 
nette Barker, an infant under the age of twenty-one years, by Alon- 
zo C. Paige, his guardian ad litem, one of the respondents to the 
petition of appeal of Augustus James, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, 
that he believes it to be true that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery, as in the said petition of appeal is set forth ; but as to 
the date, substance and contents thereof, this respondent humbly 
craves leave to refer thereto when the same slTall be produced. 

And this respondent is advised and believes that the said 16th 
and 26th sections of said decree, complained of by the appellant, 
are erroneous and ought to be reversed. 

And this respondent is further advised and believes, that the 
parts of the 14tb, 29th and SOth sections of said decree, also com- 
plained of by said appeUant, are also erroneous and ought to be 
reversed. 

And this respondent, by bis said guardian ad litem, further an- 
swering, saith, that he is an infant, under the age of twenty-one 
years, and submits all his rights and interests in the premises to 
the decision of this honorable Court. And being an infant under 
the age of twenty one years, prays that they may be protected by 
this honorable Court and preserved for his benefit, and that such 
decree may be made by this Court as shall be agreeable to equity 
and good conscience, and that costs on said appeal may be ad- 
judged to this respondent. 

WILLIAM JAMES BARKER, by 
ALONZO 0. PAIGE, 
his Gurdian ad litems and SoTr in person^ 
P. VOTTEBi^ of Counsel 



^ lir Ca^rf far tt« THal^if ImptachwuiUs and Mf CbrretlMl 0f 

Erron. 

Augustus James, JlppeUami^ 

vs. 
Qideon Hauley, James Kin^, William James, Henry Jaaea, Jtmm^ 
nette Barker, William H. Barker, John B. ^ames, Edward 
^f^meB^ Catharine James, Ellen King James, Howard James, 
JUydia Jnmea, liobert James, Mary Ann King, Catharine James 
widow, Catharine Goiirlay, Robert Gourlay, John Ctourlay, 
Margaret Gouriay, Jeannette Barber GourUy, Elizabeth Gour- 
lay, William James Gourlay, Catharine Elisabeth James, Ger- 
trude James, William Augustus James, Anna McBride James, 
, JBIfsabeth James, Alarcia James, William James Barker, Elica- 
betb Tillman James and Mary Helen James, by Alonzo 6* Paige, 
their guardian ad litem, William £. Boss and Gertrude S. Ross, 
Respondents. 

Tb6 separate answer of Elizabeth Tillman James, daughter of 
William James, an inrant under the age of twenty-one yaiin^ 
by Alonzo C. Paige, her guardian ad litem, to the petilioa «f 
appeal of Augustus James, Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, tl^l 
she believes it to be true that such joint decree, parls of which are 
complained pf by the appellant, was made by the Court pf Cbatti^ 
eery, as in the said petition-of appeal is selt forth ; but as to the 
date, substance and contents thereof, this respondent humU? 
craves leave to refer I hereto when the same sliall be produced; 
And this respondent is advised and believes that the said 14th sec- 
tions of said decree, complained of by the appellant, is erroneous 
and ought to be reversed. And this respondent is furtlier advised 
and believes, that the I6lh and 26th sections of said decree and 
the parts of the 29th and SOth sections of said decree, also cooa^ 
plained of by said appellant, are agreeable to equity and justice, 
and she therefore humbly prays that the same may be affirmed. 

And this respondent further answering, saith, that she is an in- 
fant under the age of twenty-one years, and submits all her rigbte 
and interests in the premises to the decision of this honorable 
Court. And being an infant, under the age of twenty-one years, 
prayathat they may be protected by this honorable Court and pre- 
served for her benefit, and that such decree may be made hf tb^ 
honorable Court as shall be agreeable to equity and goodcoiK 
science, and that costs on said appeal may be adjudged to thp «•- 
spondent. 

ELIZABETH TILLMAN JAMES, by 
A. C. PAIGE, her Guardian ad lUem, 

and SoPr in person. 
P. POTTER, Bf Counsel. 
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Ik ih$ Cowi for the Drial of Impeachments and the Correction of 

Errors, 

Augustus James, Appellant^ 

vs. 
GideoB Hawjey, James King, William James, Henrj James, Jean« 
nede Barker, William H. Barker, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Lydia James, Robert James, Alary Ann Kins, Catharine James 
^ idow, Catharine Gourlay, Robert Gourlay, John Gourlay, Mar- 
garet Gourlay,. Jcannctt'e Barber Gourlay, Elizabeth Gourlay^ 
William James Gourlay, Catharine Elizabeth James, Gertrude 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, bv Alonzo C. Paige 
their guardian ad litetn, William E. Ross and Gertrude S. Ross, 
Respondents. 

The separate answer of Mary Helen James, wife or John B. 
James, an infant under the age of twenty-one years, by Alonzo C. 
Paige her guardian ad litem, one of the respondents to the peti- 
tion of appeal of Augustus James, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
she believes it to be true that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery as in the said petition of appeal is set forth ; but as to 
the date, substance and contents thereof, this respondent humbly 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said 14th 
section of said decree complained of by the appellant, is errone- 
ous and ought to be reversed. And this respondent is further ad- 
Tised and believes that the 16th and 26th sections of said decree, 
and the parts of the 29th and SOth sections of the said decree also 
complained of by said appellant, are agreeable to equity and jus- 
tice, and she therefore humbly prays that the same may be af- 
firmed. 

And this respondent further answering saith, that she is an in- 
fant under the age of twenty-one years, and submits all her rights 
and interests in the premises to the decision of this honorable 
Court, and being an infant under the age of twenty-one years, 
prays that they m^y be protected by this honorable Court, and 
preserved for her benefit, and that such decree may be made by 
this Court as shall be agreeable to equity and good conscience, 
and that cqata oa laid appeal may be adjudged to this respondent. 

MARY HELEN JAMES, by 
ALONZO C. PAIGE, 
Her guardian ad litem and SoVr in person, 
P. POTTER, ofOounsel 

SS 
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in ike Court for the IHal of Impeuckmeats and the CorrecHam of 

Errors. 

Augustus James, Jlppellant, 

vs. 
Gideon Hawley, James Kin^, William James, Henry Jameiiy Jean* 
nette Barker, William H. Barker, John B. Janies, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James, Mary Ann King, Catharine James widow, Ca- 
tharine Gourlajr, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay, Catharine Elizabeth James, Gertrude Jaoies, 
William Augustus James, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James, Mary Helen James, William E. Ross and Gertrude 
S. Ross, Respondents. 

The joint and several answer of William E. Ross and Crertfttde 
S. Ross, two of tlie above named respondents to the petition of 
appeal of Augustus James, appellant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true, as in and by saiu petition of 
appeal are stated and set forth, for answer thereunto say, that 
they believe it to be true that such decree as is complained of faf 
the said appellant, was made by the Court of Chancery, as in tne 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto when the same shall be produced. And these respotH 
dents further say, that they are advised and believe that said de* 
cree in the several particulars appealed from by the said appellaot, 
is erroneous and ought to be reversed, and hereby admit tbe saaii 
to be erroneous. 

H. G. WHEATON, SolUUor. 
C. M. JENKINS, of Counsd. 
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H ike Court for the Trial of Impeachments and the CotTection of 

Errors, 

Catharine Elizabeth James, Gertrude James and William Au- 
gustus James, by James I. Roosevelty Jr., their guardian ad 
litem, Appellants, 

vs. 

Gideon Ilawley, James King, William James, Augustus James, 
Henrj James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
CathRrine James widow, Catharine Gourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlny, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Anna McBride 
James, Elizabeth James, MarCia James, William James Barker, 
Elizabeth Tillman James and Mary Helen James, by Alonzo 
C. Paige, their guardian ad litem, William E. Ross and Gerr 
trude S. Ross, Responder^Ls. 

To the. President of the Senate, the Senators and the Justices of the 
Supreme Court of the State of ^ew-York, in the Court for the 
Tinal of Impeachments and the Correction of Errors, 

The petition and appeal of Catharine Elizabeth James, Gerr 
Crude James and William Augustus James, by James 1. Roose* 
velt, Jr. tlioir guardian ad litem, three of the defendants in the 
original bill filed in the court below, and also in the cross bill filed 
in the same court, and three of the appellants herein, respectfully 
showeth : 

That they do hereby appeal to this Court for the Trial of Im* 
peachments and the Correction of Errors, from all those parts of 
the joint decree made in the Court of Chancery of the State of 
New-York, on tlie twenty-first day of July, in the year of our 
Lord one thousand eight hundred and thirty-five, in a certain ori- 

final suit therein depending, wherein the above named Gideon 
[awley and James King were complainants, and William James^ 
Augustus James, Henry James, Jeannette Barker, William H. 
Barker, John B. James, Edward James^ Catharine James, Elleo 
King James, Howard James, Lydia James, Robert James, Mary 
Ann King, Catharine James widow, Catharine Gourlay, Robert 
Gourlay, John Gourlay, Margaret Gourlay, Jeannette Barber Gour- 
lay, Elizabeth Gourlay, William James Gourlay, Anna McBride 
James, Elizabeth James, Maicia James, William James Barker, 
Elizabeth Tillman James, and Mary Helen James, by Alonzo C. 
Paige, their guardian ad litem, William E. Ross and Gertrude S. 
Ross and these appellants, were defendants: And also in a cross 
suit therein depending, in which William James and Henry James 
were complainants, and these appellants impleaded with Gideon 
Hawley, James King, Jeannette Barker, William H. Baiker, 
John B. James, Edward James, Catharine James, Ellen King 
James, Howard James, Lydia James, Robert James, Mary Ana 
King, Catharine James widow, Catharine Gourlay, Robcu-t Gour* 
lay, John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay t 
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ElisBabeth Gourlay, William James Oourlajr, Anna M cBride Jaows^ 

Elizabeth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige, their 

Suardian ad litem, William E. Ross and Gertrude S. Ross were 
erendants, and entered with the Register of the said Court of 
Qhancery, on the twenty-first day of July, 1835, as are bereinafler 
stated, to wit : 

They appeal from the whole of the dxteenth section of the said 
decree, which is in these words : 

'' IGth. It is further declared and decreed^ That the substituted 
'* estates in remainder in the said eight and a half shares, upon the 
*' death of the testator's sons, Augustus, John, Edward and How* 
** ard, and his daughters, Jeannette, Catharine and Ellen King, 
** and his grand children, Mary Ann King and Robert James, re- 
'^ spectively, during the continuance of the trust term, as devised 
'* and bequeathed by the 39th clause of the will, and all the sub- 
*' sequent remainders depending on such substituted remainders, 
<« are contingent remainders created upon a term of years, within 
*' the intent and meaning of the twentieth section of the article of 
*' the Revised Statutes before mentioned, and that the contingen- 
*' cies upon which such remainders, respectively, are limited are 
** not such that the remainders must necessarily vest in interest, if 
*^ ever, during the continuance of not more than two lives in be- 
** ing at the death of the testator, or upon the terminatioa of 
**such lives;, and that such substituted contingent remainders, and 
^* all the subsequent contingent remainders depending thereon, 
** are therefore illegal and void." 

They also appeal from all that part of the twenty-sixth section 
of the aforesaid decree, in the words following : 

*' And that upon the death of either of the seven children or 
** two grand-children during the term, thp future surplus rents and 
« *^ profits and income of bis or her share for the residue of the term, 
** so far as such share was originally composed of real estate, will 
^* belong to the heirs at law of the testator or their legal represen- 
*' tatives or assigns : and so Tar as it was composed of personal 
*^ estate, it will belong to the widow and next of kin of the tes- 
^' tator, or their legal representatives or assigns, to be distributed 
^^ as real or personal estate of the testator, undisposed of by his 
*^ will ; the real estate according to the statute regulating tjie de- 
** scent of real property, and the personal estate according to the 
*' statute regulating the distribution of personal property; and that 
<* at the expiration of the trust term, the real estate composing the 
'< shares of the devisees so dying, will belong to the heirs at law 
*^ of the testator, or their representatives or assigns, in a like man- 
*^ ner subject to the payment of a rateable proportion of the spe- 
<' cific annuities to such of the annuitants as may then be living ; 
''and the personal estate originally- composing such shares, sub- 
" ject to the payment of a rateable proportion of such annuities, 
«* will belong to the widow and next of kin of the testator, or 
^* their representatives or assigns, in the same manner and propor- 
** tioQS as if it had not been converted into real estate for the pur- 
*' poses of the will, subject also to the payment of a rateable pro- 
*' portion of such annuities." 



d48 

They also appeal from so mucli of the l4th section of said 
decree, as denominates and declares the several estates inremain'^ 
der for life, after the termination of the trust term, which are, by 
the will of the testator, devised and bequeathed to his sons, Au- 
gosttts, John, Edward and Howard, and to his daughters, Jean- 
nelte Barker, Catliarine James, Ellen King James, and his grand- 
children, Mary Ann King and Robert James ''contingent remain^ 

ders ;" these appellants and petitioners being advised and insisting* 
that IIh ~ ■*■ ^^ ■ .. r .. . .©» 

said ter 
thirticti 
nexed t 
ance ot 
petiiiog 
conditN 
said esl 
and tes 
In w 
lants al 



neous^. 

that tit 
for tM 
forth^^ 
aeverat 
decree? 
to equi 
And 



IN THE COURT 



FOR THE 



TRIAL OF IMPEACHMENTS 



AMD THS 



CORRECTION OF ERRORS. 

The counsel for all the parties have consented that the pet 
of appeal of the infant children of Augustus James, be amei 
as follows : 

<< They also appeal from all that part of the said decree, w 
declares or assumes that the estate given to these appellan 
the legacy or devise of fifty thousand dollars, in the said de 
mentioned, is, or was intended to be, other or less than an ab$i 
nncoTiditianal fee, " 



In the Court /or the Trial of Impeachments and the Correction of 

Errors. 

The answer of Gideon Hawley and James King, respondents, 
impleaded with Augustus James, William James, Henry James, 
Jeannette Barker, William H. Barker, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Lydia James, Robert James, Mary Ann King, Catharine James, 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
Sardian ad litem, William E. Ross and Gertrude S. Ross, to 
t petition of appeal of Catharine Elizabeth James, Gertrude 
James and William Augustus James, appellants. 



Tfieie respondents, not confessing or acknowledging all or any 
of the maUers or things to be true, as in and by the said petitioB 
of appeal are contained, and set forth for answer thereunto, say« 
that Ihey admit it to be true that such decree, ns is complained of 
b} the appellants, was tirade by the C^'ourt of Chancery as in Uie 
aaid petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re* 
fer thereto, when the same shall be produced. And these said res* 
pondents are advised, believe, and therefore admit, that the said 
derrec is erroneous, and rontrary to equity and justice in the par^ 
liculars contained in the said petition and appeal, and they there* 
finre concur with the appellants, in praying that the same may be 
corrected or modified in the particulars mentioned and set forth 
in said petition of appeal, and that the said decree may be cor- 
rected or modified by this Court accordin<<ly. 

JAMES KING, Solicilor. 

B. F. BUTLER, of Counsel 



In the Court for the Tibial of Impeachments and the Correction of 

Errors. 

The answer of Augustus James, respondent, impleaded with Gi- 
deon Hawley, James Kin;;, Williiim Jnnies, Henry James, Jeaiv- 
nette Barker, William H. Barker. John B. James, Edward James, 
Catharine James, Ellen King James. H^)ward James, Lydia 
James, Robert James, iMary Ann King, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Alargaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay. Anna McBride James, Elizabeth James, Mar- 
cia James, William James Barker, Elizabeth Tillman James 
and Mary Helen James, by Alonzo C. Paige their gtiardian ad 
litem, W^illiam E. Ross and Gertrude S. Ross, to the petition of 
appeal of Catharine Elizabeth James, Gertrude Jaofiesand Wil- 
liam Augustus JameSr appellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
he admits it to be true that such decree, as is complained of by the 
appellants, was made by the Court of Chancery as in the said pe^ 
tition of appeal is set forth ; but as to the date, substance and con- 
tents thereof, this respondent humbly craves leave to refer thereto, 
when the same shall be produced. And this said respondent is 
advised, believes, and therefore admits that the said decree is er- 
roneous, and contrary to equity and justice in the particulars con- 
tained in the said petition and appeal, and he therefore concurs 
w*ith the appellants in praying that the same may be corrected or 
modified in the particulars mentioned and set forth in said petition 
of appeal, and that the said decree may be corrected or modified 
by this Court accordingly. 

BEVERLY ROBINSON, Solicitor. 

HENRY R. STORRS. of Counsel 
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Jk lie Court for the Trial of Impeacktnents arid the Cortecimn <^ 

Errors. 

Tlie answer of John B. James, Edward James, Catharine Marga- 
ret James, Ellen Kino^ James, Howard James, IMary Ann King 
and Robert James, inAuits, by John V. L. Pruyn their giiardiaa 
ad litem, impleaded with others as respondents to the petition 
of appeal of C-itharine Elizabeth James, Gertrude James and 
William Augustus James, by James I. lioosevelt jun. their guar- 
dian ad litem, appellants. 

These respondents not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained 
and set forth to be true, for answer thereunto say, that they be- 
lieve it to be true that such decree as is complained of by the said 
appellants was made by the Court of Chancery ; but as to the date, 
substance and contents thereof, these respondents crave leave to 
refer thereto, when the same shall be produced. 

And these respondents furtiier say, that they are infants offen- 
der years, and submit their rights and interests in the premises t6 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

JOHN V. L. PRUYN, Sol. in petaaA* 

H. BLEECKER, ) . mnn.^l 
S. STEVExXS, ^/ Coun^e/. 



In the Court for the Trial of Impeachments and the Correction tff 

Errors. 



Catharine Elizabeth James, Gertrude James, 

and William Augustus James^ by James I. 

Roosevelt, Junior, their guardian ad Iitem,{ 

Appellants^ 

us. 
Gideon Hawley, James King, Henry James 
and others, Respondents. 

The answer of William James and Henry James, two of the 
respondents to the petition of appeal of Catharine Elizabeth Jfrnoes, 
(Sertrude James abd William Augustus James, app^laots. 

These respondents say that they believe it to be true, that such 
decree as is complained of by the appellants, was made by the 
Cburt of Chancery, as is set forth in the said petition of appeal, 
but as to the date and substance thereof these respondents eraTe 
leave to refer thereto when the same shall be produced. 

And these respondents are advised and believe that the matters 
{n the said decree which are complained of by the said appellaots 
in their said petition of appeal, (except so far as the same are ap» 
pealed from, oy these respondents in their petition of appeal iointly, 
mud oC file respondent, Heniy James, separately for hunsm; filed 
Ift tbii'lwQoraUe oourt in this cause,) are agreeable to eqput^ aii 
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jnsticef and therefore pray that tlie said matters not so appealed 
from by these respondents, may be affirmed, and that as to thoae 
matters, the said petition ofappenl may be dismissed with costfli 
fcc. And as to the matters in the said decree appealed from by 
the said appellants, and also appealed from by these respondents at 
aforesaid, these respondents say (hey arc advised and believe, that 
the said decree in respect to those matters is erroneous and ought 
to be reversed, and they here fully admit the same to be erro* 
neous. 

MARK II. SIBLEY, Solicitor, 
Jind of Counsel for Henry James and William James. 

J. C. SPENCER, Of Counsel 



tn the Court for the Trial of Impeachments and the Correction of 

Errors, 

The answer of Anna McBride James, an infant by Henry H. 
Martin, her guardian ad litem, impleaded with others'as re- 
spondents to the petition ofappeal of Catharine Elizabeth James, 
uertrude James and William Augustus James, infants by James 
I. Roosevelt, Jun. their guardian ad litem, appellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she believes 
it to be true that such decree as is complained of by the said ap- 
pellants was made by the Court of Chancery, but as to the date, 
substance and contents thereof, this respondent craves leave to 
refer thereto, when the same shall be produced. 

And this respondent further says that she is an infant of tender 
years, and submits her rights and interests in the premises to the 
protection of this Court, and prays to be hence dismissed with her 
costs to be adjudged to her. 

H. H. MARTIN, Solicitor in person. 
D. D. BARNARD, of Counsel 



h the Court for the Trial of Impeachments and the Correetiom ef 

Errors. 

^ The answer of John Gourlay, Margaret Rourlay, Jeannette Bar* 
ber Gourlay, Elizabeth Gourlay and William James Gourlay, 
infants, by Archibald Gourlay their guardian ad litem, implead* 
ed with others, as respondents to the petition of appeal of Ca* 
tharine Elizabeth James, Gertrude James and William Augustus 
James, infants, by James I. Roosevelt, Jun. their guanuan ad 
litem, appellants. 

These respondents, not confessing or acknowledging all &t any 
of the matters or things in the said petition of appeal coDtained 
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dud set forth to be true, for answer thereunto say, that they be« 
Keve it to be true that such decree as is complained of by the said 
appellants was made by the Court of Chancery, but as to the date, 
substance and contents thereof, these respondents crave leave to 
refer thereto, when the same shall be proauced. 

And these respondents further say that they are infants of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

H- H. MARTIN. SoliciLor, 

for Ouardian ad litem* 

J. C. SPENCER, of Counsel. 



h the Court far the 7Ha/ of Impeachments and the Correction of 

Errors. 

Catharine Elizabeth James, Gertrude James and William Augus* 
tua James, by James L Roosevelt, Jun. their guardian ad Utem, 
appellants. 

vs. 

Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannelte Barker, William H» Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Gourlay, Robert Gourlay, 
John Gourlay,, Margaret Gourlay, Jeaniiette Barber Gourlay, 
Elizabeth Gourlay, W^illiam James Gourlay, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth TiUman James and Mary Helen James, by 
Alonzo C. Paige their guardian ad litem, William E. Ross and 
Gertrude 8. Ross, Respondents. 

The separate answer of Marcia James, wife oi^William James, 
by Alonzo C. Paige her next friend, one of the respondents to the 
petition of appeal of Catharine Elizabeth James, Gertrude James, 
and William Augustus James, by James I. Roosevelt, Jun. their 
guardian ad litem, appellants. 

This -respondent, not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto, says that 
she believes it to be true that such joint decree, parts of which 
are complained of by the appellants, was made by the Court of 
Chancery, as in the said petition of appeal is set forth, but as to 
the date, substance and contents thereof, this respondent humblv 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes that the said 14tb 
sectioD of said decree complained of by the appellants, is errone- 
ous and ought to be reversed. And tlus respondent is further ad- 
vised and MUeves, that the 16th and $6th sections of said decree, 
and the parts of the SOth section of said decree also complained of 1^ 

SS 
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appellants, are agreeable to equity and justice, and she there^ 
fore humbly prays that the same may be affirmed. And this re* 
spondent further answering saith, that she is a ferae covert and 
submits all her rights and interests in the premises to the decisions 
of this honorable Court, and beinff a feme covert prays that ihey 
may be protected by this honoraUe Court, and preserved for her 
benefit, and that such decree may be made by this Court as shall 
be agreeable to equity and good conscience, and that costs on 
said appeal mav be adjudged to this respondent. 

MARCIA JAMES, by 

A. C. PAIGE, her next friend and 

Solicitor in person. 
P. POTTER, of Counsel. 



In the Court for the TVial of Impeachments and the Correction of 

Errors. 

Catharine Elizabeth James, Gertrude James and William Augus- 
tus James, by James I. Roosevelt, Jr. their guardian ad Ittttti, 
JippellantSf 

vs. 

Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James wi<)o^% Catharine Gourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Anoa McBnde 
James, Elizabeth James, Marcia James, -William James Bar- 
ker, Elizabeth Tillman James and Mary Helen James, by Alon- 
zo C. Paige, their guardian ad litem, William E. Ross and Ger- 
trude S. Ross, Respondents. 

The separate answer of William James Barker, son of Jean- 
nette Barker, an infant under the age of twenty-one yeilrs, by 
AlorKzro C. Paige, his guardian ad litem, one of the respondeats 
to the petition of appeal of Catharine Elizabeth James, Gertrude 
James and WiUiam Augustus James, by James I. Roosevelt, Jan. 
tbetr guardian ad litem, appellants. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
he believes it to be triTe that such joint decree, parts of which are 
complained of by the appellants, was made by the Court of Cbao- 
oery as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent humbly 
eraves leave to refer thereto when the same shall be tiroduced. 

And this respondent is advised and believes that tne said iSth 
and 26th sections of said decree complained of by the appdhats 
are erroneous,' and ought to be reirersed. And this respoftdeat ii 
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fttrther advised and believes^ that the parts of the 14th and SOth 
sections of said decree also complaiDea of bv the said appellants, 
are also erroneous, and ought to be reversed. 

And this respondent further answering saith, that he is an in- 
fant under the age of twenty-one years, and submits all his rights 
and interests in the premises to the decision of this honorable 
Court, and being an infant under the age of 21 years, prays that 
they may be protected by this honorable Court and preserved for 
his benefit, and that such decree mav be made by this Court as 
shall be agreeable to equity and good conscience, and that costs 
on said appeal may be adjudged to this respondent. 

WILLIAM JAMES BARKER, by 

A. c. Paige; 

His guardian ad litem and Solicitor in person* 
P. POTTER, of Counsel. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

Catharine Elizabeth James, Gertrude James and William Augus- 
tus James, by James I. Roosevelt, Jr. their guardian ad litem, 
^ppellants^ 

vs. 

Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Sarker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Grourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth Tillman James and Mary Helen James, by Alon- 
zo C. Paige, their guardian ad litem, William E. Ross and Ger- 
trude S. Ross^ Respondents. 

The separate answer of Mary Helen James, wile of John B. 
James, an infant under the age of twenty-one years, by Aloazo 
C. Paige, her guardian ad litem, one of the respondents to the 
petitkin of appeal of Catharine Elizabeth James, Gertrude James 
and William Augustus James, by James I. Roosevelt, Jr« their 
guardian ad litem, appellants. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto savs, that 
she believes it to be true that such joint decree, parts of which 
are complained of by the appellants, was made by the Court of 
Chancery, as in the said petition of appeal is set forth ; but as to 
the dates, substance and contents thereof, this respondent humblj 
craves leave to refer thereto when the same shall be produced. 
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And thi9 respondent is advised and believes that the said 14tb 
section of said decree complained of by the appellants, is errone- 
ous, and ought to be reversed. And this respondent is further 
advised and oelieves that the 16th and 26th sections of said de- 
cree, and the parts of the • 30th section of said decree also com- 
plained of by said appellants, are agreeable to equity and justice, 
and she therefore humbly prays that the same may be affirmed. 

And this respondent, by her before named guardian ad litem, 
further answering saith, that she is an infant under the age of 
twenty-one years, and submits all her rights and interests in the 

£ remises to the decision of this honorable Court, and being an in- 
int under the age of twenty-one years, prays that they may be 
protected by this honorable Court, and preserved for her benefit, 
and that such decree may be made by this court as shall be agree- 
able to equitv and good conscience, and that costs on said appeal 
may be adjudged to this respondent. 

MARY HELEN JAMES, by 
ALONZO C. PAIGE, 
Her guardian ad litem and Solicitor in person. 

P. POTTER, of Counsel 



In the Cfourt for the TVial of Impeachments and the Correction of 

Errors. 

Catharine Elizabeth James, Gertrude James and William Augus- 
tus James, by James I. Roosevelt, Jr. their guardian ad litem, 
.Sppellants, 

vs* 

Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward J^mes, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Gourlay, Roliert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Anna McBride 
James, Elizabeth James, Marcia James, William James Ba^ 
ker, Elizabeth Tillman James and Mary Helen James, by Alonzo 
C. Paige, their guardian ad litem, William E. Ross and Gertrude 
S. Ross, Respondents. 

The separate answer of Elizabeth Tillman James, daughter of 
William James, an infant, under the age of twenty-one years, by 
Alonzo C. Paige, her guardian ad litem, one of the respondents 
to the petition of appeal of Catharine Elizabeth James, Gertrude 
James and William Augustus James, by James I. Roosevelt, Jr. 
their guardian ad litem, appellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto savs, that 
she believes it to be true that such joint decree, parts of which 
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an complained of by the appellaots, was made by the Court of 
Chancery as in the said petition of appeal is set forth ; but as to 
the dates, substance and contents thereof, this respondent humbly 
crares leave to refer thereto when the same shall be producedf. 
And this respondent is advised and believes that the said 14th 
section of said decree complained of By the appellants, is errone- 
ous, and ought to be reversed. And this respondent is further 
advised and believes, that the 16th and 26th sections of said de- 
cree, and the parts of the 30th section of said decree also com- 
plained of by the said appellants, are agreeable to equity and jus- 
tice, and she therefore humbly prays that the same may be af- 
firmed* 

And this respondent, by her before named guardian ad litem, 
further answenng saith, that she is an infant under the age of 
twenty-one years, and submits all her rights and interests in the 
premises to the decision of this honorable Court, and being an in- 
fant under the age of twenty-one years, prays that they may be 
protected by this honorable Court, and preserved for her benefit, 
and that such decree may be made by this court as shall be agree- 
able to equity and good conscience, and that costs on said appeal 
may be adjudged to this respondent. 

ELIZABETH TILLMAN JAMES, by 

A. C. PAIGE, 
Her guardian ad litem and Solicitor in person* 

P. POTTER, of Counsel. 



In the Court for the THal of Impeachments and the Correction of 

Errors. 

Catharine Elizabeth James, Gertrude James and William Augus- 
tus James, Appellants^ 
vs. 
William James, Augustus James, Henry James, Jeannette Bar- 
ker, William H. Barker, John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Lydia James, 
Robert James, Mary Ann King, Catharine James widow, Ca-. 
tharine Gourlay, Robert Gourlay, John Gourlay, Margaret Gour- 
lay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
i James Gourlay, Anna McBride James, Elizabeth James, Mar- 
cia James; William James Barker, Elizabeth Tillman James 
and Mary Helen James, by Alonzo C. Paige, their guardian ad 
litem, William E. Ross and Gertrude S. Ross, Gideon Hawley 
and James King, Respondents. 

The answer of Lydia James, by her guardian ad litem, Henry 
G. Wheaton, to the petition of appeal of the above named ap- 
pellants, r 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true, as in and by tm said petition of 
appeal are contained and set forth, for answer thereunto, saith 
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that 8ibQ believes it to be true tbat such decree as is complained 
of by the said appellants, was made by the Court of Chancery w 
in the said petition of appeal was set forth; but as to the date, 
substance and contents thereof, this respondent humbly craves 
leave to refer thereto, when the same shall be produced. 

And this respondent further saith, that she is an infant of ten- 
der years, and she hereby submits her rights in the premises to 
the protection of this honorable court, and humbly prays to be 
hence dismissed with her costs and charges in this behalf to be ad- 
judged. 

H. G. WHEATON, SolicUor. 

D. D. BARNARD, of Chumel. 



H the Court for the Trial of Impeachments an^ the Correction qf 

Errors. 

Catharine Elizabeth James, Gertrude James and WiHiam Angoa- 

tus James, Appellants. 

1)5. 

Gideon Hawley, James King, William James, Augustus JaoMS, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gour- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, William James Gourlay, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James, Mary Helen James, William E. Ross and Ger- 
trude S. Ross, Respondents, 

The joint and several answer of William E. Ross and Gertrude 
S. Ross, two of the above named respondents to the petition of 
appeal of the above named appellants. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto say, 
that they believe it to be true that such decree as is complained of 
try the said appellants, was made by the Court of Chancery, as in 
the said petition of appeal is set forth ; but as to the date, sub- 
stance and contents thereof, these respondents humbly crave leave 
to refer thereto when the same shall be produced. 

And these respondents further say, that they are advised and 
believe that the said decree in the several particulars appealed 
from by the said appellants, is erroneous, and ought to be revers- 
ed, and they hereby admit it to be erroneous. 

H. G. WHEATON, SolicUor. 
C. M. JENKINS, of Counsel 
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In the Court for the Trial of Impeachments and the Correction of 

Errors. 

Lydia James, bj Henry 6. Wheaion, her guardian ad litem, Ap^ 

pellanU 
vs, 

Gideon Hawlej, James King, William James, Augustus James, 
Henry James, Jeannette Sarker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 

{ Howard James, Robert James, Mary Ann King, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Catharine Elizabeth James, Ger- 
trude James, William Augustus James, Anna McBride James^ 
Elizabeth James, Marcia James, William James Barker, Eliza- 
beth Tillman James and Mary Helen James, William £. Ross 
and Gertrude S. Ross, Respondents. 

To the President of the Senate^ the Senators and Justices of the Su- 
preme Court of the State of J^ew-York^ in the Court for the Tri- 
al of Impeachments and the Correction of Errors, 

The petition of appeal of Lydia James, by Henry G. Wheaton, 
her guardian ad litem, oa.e of the defendants in the original and 
cross suits in the court below, respectfully shews, that she does 
hereby appeal to this honorable Court, from all those parts of the 
joint decree made in the Court of Chancery of the State of New- 
Tbrk, on the twenty-first day of July, in the year one thousand 
eight hundred and thirty-five, in a certain original suit therein de- 
pending, wherein Gideon Hawley and James King were com- 
Elainants, and this appellant, Wuliam James, Augustus James, 
[enry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James. Catharine James, Ellen King James, 
Howard James, Robert James, Mary Ann King, Catharine James, 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay,Marga- 
ret Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wil- 
liam James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James, Elizabeth James, 
Marcia James, William James Barker, Elizabeth Tillman James, 
Mary Helen James, William E. Ross and Gertrude S. Ross, 
defendants : And also in a cross suit therein depending, in which 
William James and Henry James were complainants, and this 
^)pellant,Gideon Hawley, James King, Augustus James, Jeannette 
Barker, William H. Barker, John B.James, Edward James, Cath- 
arine James, Ellen King James, Floward James, Robert James, 
Mary Ann King, Catharine James widow, Catharine Gourlay, Ro- 
bert Gourlay, John Gourlay, Margaret Gourlay, Jeannette Barber 
Gourlay, Elizabeth Gourlay, William James Gourlay, Catharine 
Elizabeth James, Gertrude James, William Augustus James, An- 
na McBride James JSlizabeth James, Marcia James, William James 
Barker, Elizabeth Tillman James, Mary Helen James and William 
£• Ross and Gertrude S. Ross, were defendants, and entered with 
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the Register of this Court, on the twenty-first day of July, 18S6| 
as follows, to wit : 

Lydia James, by Henry 6. Wheaton, her guardian ad litem, one 
of tne defendants in the above entitled causes, hereby appeals to 
the Court for the Trial of Impeachments and Correction of Er- 
rors, from all those parts of the joint decree made in the above 
causes, on the twenty-first day of July, one thousand ei^t hun- 
dred and thirty-five, and entered with the Register of this Court, 
as follows: She appeals from the whole of the 12th section of sail 
decree, which is in the words following, to wit : ^* 12th. It is 
*' further declared and decreed, that the estate devised by the tes> 
*^ tator, William James, to his executors and trustees, m and by 
'^ his will, is a valid trust term for years in the testator's real es* 
** tate of which he was seised at the time of his death, and in the 
** real property into which he directed the personal property to 
** be converteu, so far as the purposes of such conversion were 
*^ legal and valid, for the term of twenty years and ten days from 
'< the testator's death, on the 19th December, 1832, determinable 
*' upon the ceasing of the minorities, either by lapse of time or 
^* the death under age of the testator's children and grand-children 
*' who w^ere living on the 24th July, 1832, the date of the will, 
^^ or upon the ceasing of all the valid trusts, to receive the rents 
*^ and profits and income of the estate, as herein declared, if that 
** event shall sooner happen. 

She also appeals by her ^ardian aforesaid, from the whole of 
the thirteenth section of said decree, which is in the words follow- 
ing, to wit : ^' ISth. It is further declared and decreed, that the 
^^ trust to receive the rents and profits and income of the trust 
** estate, and to pay the several annuities and the legacies to John 
^* James, and to the Society for the relief of Orphan and Destitute 
** Children in the city of Albany, out of the same, as mentioned in 
** the will, is valid." 

She also appeals by her guardian aforesaid, from the whole of 
the fourteenth section of the said decree, which is in the words 
following, to wit: '' 14th. It is further declared and decreed that 
*' the several estates in remainder for life, after the termination of 
" the trust term, which are by the will of the testator devised and 
'' bequeathed to his sons, Augustus, John, Edward and Howard, 
*'his daughters J^nnette Barker, Catharine James and Ellen 
^* King James, and his grand-children Mary Ann King and Robert 
^< James, in the eight and a half shares or equal twelfth parts of 
" his estate, exclusive of any accumulation of rents and profits or 
'' income to be included therein, are valid as contingent remaio- 
''ders, limited on the said trust term: and that the legacy of 
*^ 910,000 to James King is also valid." 

The said Lydia James, by her guardian aforesaid, also appoab 
from all that part of the fifteenth section of the said decree, which 
is included in the words following, to wit; ^'15th. It is further^ 
** declared and decreed, that if the several remainders for life, de- 
^^ vised and bequeathed to ttie testator's sons, Augustas, JobOr 
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^ fidvrard and Howard, and his daughters Jeannette, Catharine 
^ and JBllen King, and his grand*children Mary Ann King and Ro^ 
*^ bert James, last mentioned, shall vest in interest and possession, 
^ at the expiration of the trust term as aforesaid, the respective 
** remainders limited thereon hy the 44th clause of the will, to the 
*' descendants or special heirs of the first remainderman for life, 
*' respectively, subject to the execution of the power of appoiut- 
^ment, are also valid." 

And the said Lydia James, by her guardian aforesaid, further 
i^peals from the whole of the eighteenth section of said decree, 
whicb is in the words following, to wit : ^' ISth. It is further de- 
** clared and decreed that the estates in remainder for life to the 
^ children of Augustus James and his present wife, who were in 
^esse at the death of the testator, and the remainders in fee to 
*^ the after bom children of the said Augustus and his present 
'' wife, in the legacy or portion of $50,000, devised and bequeath- 
'<<ed to such children by the S6th clause of the will, and the ulti- 
^ mate remainders in fee limited upon the life estates of the cbil- 
^dteii in esse at the testator's death, are valid ; that the children 
** thus in esse respectively take under the provisions of the will 
** vested remainders for life in their respective, equal proportions 
*' of the said legacy or portion, subject to open and let in after 
^ bom children, who may be in esse at any time during the con- 
^ tinuance of the trust term, to estates in remainder in fee in por- 
^* tions of the same as tenants in common, and subject also to be 
*^ divested wholly by the execution of the power of appointment 
^ by tiieir parents or parent, in favor of some of the said children 
** or afler^rb children exclusively, or to be divested partially by 
^ the execution of the power of appointment by appointing the 
^ legacy among the chilaren in unequal proportions ; but that the 
** power in trust to the children that were m esse at the death of 
^ the testator, to devise the ultimate remainders in fee, or other- 
*^ wise, which are limited upon their estates for life in the said 
^ legacy or portion, to any of their descendants, w*ho shall not be 
^*in existence at the termination of the life estates, respectively, 
*' or to appoint any estate other than an absolute and unconditional 
^ fee to any of their descendants, except in the single case of 
^' the death of the first appointee during minority, is illegal and 
^ void ; and that if the said Augustus James and his wife should 
** die, leaving the power of appointment devised to them in trust 
^' nnezecated, or if they shall refuse to execute the said power of 
*^ appointment, all their children who are living at the expiration 
^ of the trust term will be entitled to said legacy in equal pronor- 
^ tions, the portions of those who were in esse at the death or the 
^^taid testator, to be remainders for life, with a power in trast to 
** devise the same to their descendants in fee, and the portions of 
*^ the after bora children to be remainders in fee.'' 

And the said Lydia James by her guardian aforesaid further ap- 
peals from the twenty* first section of said decree, which is in the 
words following, to wit: **tUt It is further declared and de- 
^ creed that the provision in the will for the support of the minor 
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^' childreu of testators, after the death of their mother, dmag 
*^ their respective minorities before the termination of the trust 
** term, and for the support of the widows and chQdren of such of 
" the sons of the testator and the children of such of his daugb- 
*^ ters as may die during the continuance of the trust term^ ar« 
'* valid, and that the executors and trustees should make suitable 
** allowances from time to time for their support, upon the hap* 
^' pening of the contingencies on which such support depends, ac^ 
«( cording to the directions of the will, out of the rents and profits 
^^and income of the trust property, except the personal property 
*' included in the said three and a half shares." She abo appem 
as aforesaid from the whole of the twenty-second section of said 
decree, which is in words following, that is to say, *^ 83d* It m 
*' further declared and decreed, that the specific anotttlies given 
'^ by the testator to his sons William James and Henry James, aad 
/' the several annuities and legacies given to Gideon Hawley, 
*' Catharine Tillman, Charlotte James, Susan Dufly, JiAn Jamei^ 
'* and the Society for the relief of Orphan and Destitute Chiidreo 
^* in the city of Albany, are valid, and that they be paid by the said 
«« executors and trustees during the continuance or the trust term 
^^ and be secured to the surviving annuitants upon the estate *of 
^ the testator after the termination of the trust, and that Uie es* 
'' ecutors and trustees be authorised to pay any of the said annui* 
'' ties in quarterly pavments, deducting the interest whenever the 
" payment is made before the expiration of the year wbeo ih» 
^' annuities become payable." 

The said Lydia James by her guardian aforesaid, also appeab 
from all that part of section twenty-fifth of said decree inetuded 
in the following words, to. wit : '^ But that the illegal and invalid 
** direction to accumulate such surplus rents, profits and idcoqm^ 
^' for the purpose of adding the same to the capital of th^ estate 
'* to be distributed or partitioned at the expiration of the trust 
^* term, did not render the limitations of the several estates id n- 
*' mainder in the capital or original estate of the testator iovaKd 
" or illegal" 

And the said Lydia James by her guardian aforesaid further ap^ 
peals from all that part of the twenty-sixth section of said decree 
embraced in the following words, to wit : '^ That so much of tfie 
** rents and profits and income of tlie trust estate embraced ia the 
*' eight and a half shares or twelfths of the estate devised and be^ 
^^ queathed to the testator's seven children and two gnaadMut^ 
*^ dren, by the 37th clause ol the will, as are not wanted for the 
** valid purposes of the trust, belong to those cluldrea and grand* 
<* children respectivelv, during the continuance of the tmsl tetm 
'^ or so long as they shall severally live, as the persons ptesilmih 
^^ tively entitled to the next eveatual estates in those ioarai re^ 
*' spectively." 

And the said Lydia James, by her guMdian aforlMaid, ivllier 
appeals from all that part of section twenty«seven io said deciM 
embraced in the following words^ to wit: '^Subfect te. tfie trust 
^^ term therein, as tenants in common^ Mid that Ih^ wfll W e# 



M tided iB fhe actual pMieaaion tliereof at the expiration or 4eter- 
<« mioation of the trust term.'' 

She further appeals from all that part of the thirty-first section 
of amd decree embraced id the following words, to wit : "After 
" the expiration of the trust term." 

Aad tne said Lydia James by her 'guardian aforesaid, further 
appeals from all such parts of the thirty-second section of said de- 
cree as are embraced in the following words, to wit: ^' And that 
** all such portions, provisions and legacies which are valid and 
*' necessary to be raised or paid during the continuance of the 
'^ trust term, should be raisea or paid out of the rents and profits 
^' or ippome of the current year in which they may be wanted, or 
** bj anticipalifig future rents and profits or income ; tliat the por- 
'' tiOBS for Anna McBride Jaoies and Lydia James, and for the 
^ children cf Augustus James, should be raised by the trustees 
<' near the probable termination of the trust term, so that the real 
^* estate purchased for them may be of the requisite value at the 
** termination of the trust term, as near as practicable, and that 
** the rents and profits of such portions during the trust term, af- 
*' ter payment or taxes, assessments and necessary repairs, will 
*' belong to and must be distributed by the trustees among those 
** who are entitled to share in the general rents and profits out of 
M which such portions were raised, according to their respective 
** interests therein.'* 

In which several particulars above specified, this appellant 
humbly conceives said decree is erroneous, and ought to be re- 
rerseo or modified. 

Wherefore your petitioner respectfully prays, that the said de- 
^nee ee appealed from, may be sent to this honorable couK on the 
twenty-second day of August inst. and that the same may be re- 
versed or modified in the several particulars herein before speci- 
fied, and that such other decree be made therein by this court, as 
•ball be agreeable to equity and good conscience ; and your peti- 
tk>Ber will ever pray, &c. 

H. Qs WHEATON, mpm-san. 
D. D* BABNARDf of Coumel. 
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h the Ckiurt for ih^ TVia/ of Impeaehmenii and ike ComeHon of 

Errors. 

The answer of Gideon Hawley and James King, respondents, hn'- 
pleaded with Augustus James, Catharine Elizabeth James, 6er« 
trude James, William Augustus Jaikies, William James, Henry 
James, Jeannette Barker, William H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, Howard 
James, Lvdia Jamds, Robert James, Mary Ann King, Catharine 
James widow, Catharine Oourlay, Robert Gourlav, John Grour- 
lay, Margaret Gourlay, Jeannette Barber Gonrfay, Elizabeth 
Gourlay, William James Gourlay, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. Itoss, to 
the petition of appeal of Lydia James. 

These respondents not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition <^ 
appeal are contained and set forth, for answer thereunto, say 
that they believe it to be true that such decree, as is complained of 
by the appellant, was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly craves leave to 
refer thereto, when the same shall be produced. And the said 
respondents are advised and believe thai, the said decree is agre^ 
able to equity and justice in the particulars appealed from by the 
aforesaid appellant, and they therefore pray that the same may 
be. affirmed in the said particulars, and that the said petition of 
appeal may be dismissed this Court, with costs to be adjudged to 
these respondents. 

JAMES KING, Solicitor. 

B. F. BUTLER, of Counsel 



In the Court for the 7Ha/ of Impeachments and the Correction of 

Errors* 

The answer of Augustus James, Resfkondent^ impleaded with Gi* 
deon Hawley, James King, Catharine Elizabeth James, Ger- 
trude James, IVilliam Augustus James, William James, Henry 
James, Jeannette Barker, Wilh'am H. Barker, John B. James, 
Edward James, Catharine James, Ellen King James, Howard 
James, Lydia James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gour- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, William James Gourlay, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige 
their guardian ad litem, William E. Ross and Gertrude S. Ross, 
to the petition of appeal of Lydia James. 

This respondent not confessing or acknowledging all or any of 



965 

the matters or things to be true, as in and by the said petitioti 
of appeal are contained and set forth, for answer thereunto, says, 
that be believes it to be true that such decree as is complained of 
by the appellant was made by the Court of Chancery as m the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof, this respondent humbly craves leave to refer there- 
to, when the same shall be produced. And this said respondent is 
advised and believes that the said decree is agreeable to equity 
and justice in the particulars appealed from by the aforesaid ap- 
pellant, and he therefore prays that the same may be affirmed in 
the said particulars, and that the said petition of appeal may be 
dismissed this Court, with costs to be adjudged to this -respondent* 

BEVERLY ROBINSON, Solicitor. 

HENRY R. STORRS, of Ck>unseL 



h the Court /or the TYial of Impeachments and the Correction of 

Errors, 

The answer of Catharine Elizabeth James, Gertrude James and 
William Augustus James, Respondents^ impleaded with Gi- 
deon Hawley, James King, Augustus James, William James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Lydia James, Robert James, Mary Ann King, 
Catharine James widow, Catharine Gourlay, Robert Gourlay, 
John Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, 
Elizabeth Gourlay, William James Gourlay, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth Tillman James and Mary Helen James, by Alou; 
zo C. Paige their guardian ad litem, William E. Ross and Ger- 
trude S. Ross, to the petition of appeal of Lydia James. 

These respondents not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition 
of appeal are contained and set forth, for answer thereunto, say, 
that tney believe it to be true that such decree, as is complained 
of fay the appellent, was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto, when. the same shall be produced. And these said 
respondents are advised and believe that the said decree is agree- 
able to equity and justice in the particulars appealed from by the 
aforesaid appellant, and they therefore pray tnat the same may be 
aflSrmed in the said particulars, and that the said petition of ap- 
peal may be dismissed this Court, with costs to be adjudged to 
these respondents. 

JAMES r. ROOSEVELT, Jun. 

Solicitor and of Counsel, 



/< 



tm ike Cemri fmr ike IHal of hq>€achmemis wd the Carreeikn $f 

Errors. 

Tbe answer of John B. James, Edward James, Catharine Marp* 
ret James, Ellen King James, Howard James, Marj Ann King 
and Robert James, infants, bjr John Y. L. Prujn, tbeir guar* 
dian ad litem, impleaded with others, as responaents to the pe* 
tition of appeal of Ljdia James, hj Heniy G. Wheatdn, b^r 
guardian ad litem, appellant. 



These respondents, not confessing or acknowledging all or an? 
of the matters or things, in the said petition of appeal contained, 
and set forth to be true, for answer thereunto, say, that they be- 
lieve it to be true, that such decree, as is complained of bj the 
said appellants, was made by the Court of Chancery ; but as to 
the date, substance and contents thereof, these respondents crare 
leave to refer thereto when the same shall be produced. 

And these respondents further say« that they are infants of ten- 
der years, and submit their rights and interests, in the premises, te 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

JOHN v. h. PRUTN, Solicitar in pert on. 



S. STEVENS, \ ""f Coun$€i. 



in the Court for the TVioi of Impeaehw^^te and the Correctm of 

Errors* 

Lydia James, by Henry 6. Wheaton, her guar- 

dian ad litem, Appellant^ 

v$. 

Gideon Hawley, James King and others, 

Reepondents. 

The answer of Wflliam James and Henr^ JameSi two of the rt- 
iqpondents to the petition of appeal of Lydia James. 

These respondents say that they belieye it to be tme tbst po^ 
decree as is complained of by the appellant was made \f ^ 
Court of Chancery, as is set forth in the said petition of appMfi 
but as to the date and substance thereof these respondents em^ 
leave to refer thereto, when the same shall be prooucad. 

And these respondents are advised and b^iev^ that the vtmV 
t^rs in the said aecree which are complained of by the si|i4 »PP^' 
lant in his said oetition of appeal, (except so fiur as th^ same #r9 
appealed from ny these respondents in their petition of app^ 
jointly, and of the respondent Henry James separately for hunw( 
filed m this honorable Court in this cause, ) are agreeable to eqiii^ 
and Justice, and therefore pray that the said matters not so appeal* 
ed from bv these res|M>ndents may be affirmed, and that as to tnosa 
matters, the said petition of appeal may be dismissed with ceiti» 
*c. 



And as to the mattein id tbe said decree appealed from bj tbe 
said appellant, and also appeded from by these respondents as 
aforesaid, these respondents saj thej are advised and believe that 
tbe said decree in respect to those matters is erroneous, and ought 
to be reversed, and tnejr here freely admit the same to be errone- 
ous* 

HARK H. SIBLET, SoPr. and 

of Coun$elfor Henry James 
J. C. SPENCER, of Counsel 



hi the Court for the THal of Impeachments and the Correction of 

Errors. 

The answer of Anna McBride James, an infant, by Henry H. 
Martin, her guardian ad litem, impleaded with others as re* 
spoodents to the petition of appeal of Lydia James, an io- 
tnnU by Henry 6. Wheaton, her guardian ad litem, appellant. 

This respondent not confessing or acknowledging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she believes it 
to be true that such decree as is complained of by the said appel- 
lants, was made by the Court of Cnancery, bat as to the date, 
substance and contents thereof, this respondent craves leave to 
rtsfer thereto when the same shall be produced. 

And this respondent further says, tnat she is an infant pf tender 
years, and submits her rights and interests in the premises to the 
protection of this Court, and prays to be hence dismissed with her 
costs to be adjudged to her. 

H. H. MARTIN, 8oL in person, 
D. D. BARNARD, of Counsel. 



In the Qnuri for the Drial of Impeachments and the Correction of 

Errors. 

iThe answer of John Gourlav, Margaret Qourlay, Jeannette Bar- 
ber Gourlay, Elizabeth Gourlay and William James Gourlay, 
infants, by Archibald Gourlay, their guardian ad litem, implead* 
ed with others as respondents to the petition of appeal of Lydia 
James, an infant, by Henry G. Wheaton, her guardian ad litem^ 
appellant* 

These respondents not confessing or aeknowledgme all ot any 
of tbe DMtters or things in the said petitfon of appeal containea 
and set iort|i to be true, for answer thereunto say, that they be* 
lieve it to be true that Sveh decree as is complained of by tbe said 
apprilADt was made by the Comrt of Chancery, but as to the date^ 
sntslaace and eontMIs tbeteof, these ? enondetits craw leav^ t^ 
isfsr tiMrelo wheD the saab Mi be prraiced* 



And these respondents fwtiier say, that they are infants often* 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjiklged to them. 

H. H. MARTIN, Sol for 

Suardian ad litem* 
FC£R, of Counul. 



h the Court for the Irial of Impeachments and the Correctum iff 

Errors. 

Lydia James, by Henry 6. Wheaton her guardian ad litem, 

Appellant, 
vs. 
Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gou^ 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, WilHam James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth Tillman James and Mary Helen James, William 
E. Ross and Gertrude S. Ross, Respondents. 

The separate answer of Elizabeth Tillman James, an infant ud« 
der the age of twenty-one years, by Alonzo C. Paige her guardian 
ad litem, one of the respondents to the petition of appeal of Lydia 
James, by Henry G. Wheaton, her guardian ad litem, appellant 

This respondent not confessing or acknowledging all or anj of 
the matters or things to be true, as in and by the said petition of ap- 
peal are contained and set forth, for answer thereunto says, that 
she believes it to be true that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery, as in the said petition of appeal is set forth ; but as 
to the date, substance and contents thereof, this respondent 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said l4th 
and 18th sections of said decree, and the parts of the 16tb, 25tb, 
26th, 27th and 31st sections of said decree complained of by the ap- 
pellant, are erroneous and ought to be reversed. And this re- 
spondent is further advised and believes, that the 12th, iStb, Slst 
and 22nd sections of said decree, and the parts of the 82nd sec- 
tion of said decree also complained of by said appellants, are agree- 
able to equity and justice, and she therefore humbly prays that the 
same may be affirmed. And this respondent further answeriogt 
' saitb, that she is an infant under the age of twenty-one years, and 
submits all her rights and interests in the premises to this honorable 
Court And being an infant, under the age of twenty -one yeari» 



forays that they may be protected by this honorable Court and pre* 
served for her benefit, and that such decree mar be made by this 
honorable Court* as shall be agreeable to equity and good con** 
science, and that costs on said appeal may be adjudged to this re 
spondent. ELIZABETH TILLMAN JAMES, by 

A; C. PAIGE, her Ouardian ad litem, 

and SoPr in person, 

P. POTTER, of Counsel 



tn the Court for the Trial of Impeachments and the Correction of 

Errors. 

Lydia James, by Henry 6. Wbeaton her guardian ad litemi 

Appellant^ 
vs. 
Oideon Hawley^ James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barker, John B* 
James, Edward James, Catharine James, Ellen Kins James, 
Howard James, Robert James, Mary Ann King, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Catharine Elizabeth James« Ger- 
trude James, William Augustus James, Anna McBride James, 
Elizabeth James, Marcia James, William James Barker, Eli- 
fl(abeth Tillman, James, Mary Helen James, William E. Ross 
and Gertrude S. Ross, Respondents. 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paige, her next friend, one of the respondents to 
the petition of appeal of Lydia James, by Henry G. Wbeaton her 
guardian ad litem, appellant. 

This respondent not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto, says, 
that she believes it to be true that such joint decree, parts of 
which are complained of by the appellant, was made bj the 
Court of Chancery, as in the said petition of appeal is set iorth; 
but as to the date, substance and contents thereof, this respondent 
hqaibly craves leave to refer thereto when the same shall 'be pnv 
duced. And this respondent is advised and believes, that the said 
14tb and 18th sections of said decree, and the parts of the 15th, 
25th, 26th, 27th and 3 1st sections of said decree complained of by 
the appellant are erroneous and ought to be reversed. And this 
respondent is further advised and believes that the said 12th, ISth, 
2l8t and 22nd sections of said decree, and the parts of the S2nd 
section of said decree, also complained of by the said appellants, 
are agreeable to equity and justice, and she therefore humbly 
prays that the same may be affirmed. 

And this respondent further answering, saith, that she is a ferns 
covert, and submits all her rights and interests in the premises to 
this honorable court, and bemg a feme covert, prays that they 
may be protected by this honorable Court, and preserved for 
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her benefit, and that such decree may be made by this Contt 
as shall be agreeable to equity and good conscience, and that 
costs on said appeal may be adjudged to this respondent. 

MARGIA JAMES, by . 

A. C. PAIGE, her next 
friend and 8oL in person. 

P. 1>0TTER, of Counsel. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

Lydia James, by Henry 6. Wheaton, her guardian ad litem, 

Appellant y 
vs. 
Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barifer, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gouriay, Robert Gourlay, John €roar- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, W4Uiam James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth Tillman James, Mary Helen James, by Alonzo 
C. Paige their guardian ad litem, William E. Ross and Ger- 
trude §. Ross, Respondents. 

The separate answer of William James Barker, an in&nt un- 
der the age of twenty-one years, by Alonzo C. Paige, his guar- 
dian ad litem, one of the respondents to the petition of appeid of 
Lydia James, by Henry G. Wheaton, her guardian ad litem, appel- 
lant. 

This respondent, not confessing or acknowledging all or any of 
Ihe matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, 
(hat he belieres it to-be true that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery, as in the said petition of appeal is set forth ; but as to 
the date, substance and contents thereof, this respondent humbly 
crayes leave to refer thereto when the same shall be produced. 
• And this respondent is advised and believes that tne said 18th 
and 22nd sections of said decree, complained of by the appellant, 
are erroneous and ought to be reversed. 

And this respondent is further advised and believes, that the 
13th, 13th, 14th, 15th and 21st sections, and the said parts of the 
95th, 26th, 27th, dlst and S2nd sections, also comfrfained of by said 
appellant, are agreeable to equity and justice, and he therefore 
humbly prays that tiie same may be affirmed. 

And this respondent is fiirther advised and believes, that the 
remainders for life mentioned in the said 14th section are vaHd as 
vested instead of contingent remainders, and he therefore prays 
that the said section may be modified to that extent 
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And this respoiideDty farther answeriagy saith, that he is an in* 
fliftt, under the age of twentj-one years, and submits all bis ri^ts 
and interests in the premises to the decision of this honorable 
Coort. And being sucii infant, prays that tbej ma^ be protected by 
this honorable Court and preserved for bis benefit, and that such 
decree may be made by this Court as shall be agreeable to equity 
and good conscience, and that costs on said appeal may be ad- 
judged to this respondent* 

WILLIAM JAMES BARKER, by 
ALONZO C. PAIGE, 

his Gurdian ad litem. 
P. POTTER, of Counsel. 



in the Court for the THal of Impeachments and the Correction of 

Errors. 

Lydia James, by Henrj 6. Wheaton, her guardian ad litem, 

•Sppellani, 
vs. 
Gideon Hawley, James King, William James, Augustus James, 
Henry James, Jeannette Barker, William H. Barker, John B. 
James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James, Mary Ann King, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gour- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, William James Gourlay, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Anna McBride 
James, Elizabeth James, Marcia James, William James Bar- 
ker, Elizabeth Tillman James, Mary Helen James, William E. 
Ross and Gertrude S. Ross, Respondents, 

The separate answer of Mary Helen James, wife of John B. 
James, an infant under the age of twenty-one years, by Alonzo C. 
Paige her guardian ad litem, one of the respondents to the petition 
of appeal of Lydia James, by Henry G. Wheaion her guardian ad 
Utem, appellant 

This respondent, not confessing or acknowledging all, or any 
4»f the matters or things to be true, as in and by the said petition 
of appeal are contained and set forth, for answer thereunto, says, 
that she believes it to be true, that such joint decree, parts of 
which are complained of by the appellants, was made by the Court 
of Chancery, as in the said petition of appeal is set forth, but as 
to the date, substance, and contents thereof this respondent craves 
leave to refer thereto when the same shall be produced* 

And this respondent is advised and believes that the said 14th 
and 18th sections of said decree, and the parts of the 15th, 25th, 
26th, 27th and Slst sections of said decree complained of by the 
appellant, are erroneous and ought to be reversed. 

And this respondent is further advised and believes that the 
I2tb, iSth, 21sC and 22nd sections of said decree, and the parts 
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of the SSnd section of said decree, also complained of by said ap« 

EellantSy are agreeable to equity and justice, and she therefore 
umbly prays that the same may be affirmed. 
And this respondent further answering saith, that she is an infant 
under the age of twenty-ime yeflo's, and submits all her risbts and 
interests in the premises to this honorable Court ; and being an 
infant under the age of twenty-one years, prays that they may be 
protecled by this honorable Court and preserved for her benefit, 
and that such decree may be made by this Court as shall be agree- 
able to equity and good conscience, and that costs on said ap< 
peal may be adjudged to this respondent. 

MARY HELEN JAMES, by 
A. C. PAIGE, her guardian 

ad litem and Solicitor in perton, 
P. POTTER, of Counsel 



In the Court for the TVial of Impeachments and the Correction of 

Errors* 

John B. James, Edward James, Catharine Margaret James, Elleo 
King James, Howard James, Mary Ann King and Robert 
James, in&nts, by John Y. L. Pruyn, their guardian ad litem, 
appellants^ 

vs. 

Gideon Hawley,^ James King, William James and Marcia his wife, 
Augustus James and Elizabeth his wife, Henry James, William 
H. Barker and Jeannette his wife, Lydia James, Catharine James 
widow, Anna McBride James, Elizabeth Tillman James, Ca- 
tharine Elizabeth James, Gertrude James, William Augustus 
James, William James Barker, Mary Helen James, William £. 
Ross and Gertrude S. his wife, Catharine Gourlay, Robert 
Gourlay, John Gourlay, Margaret Gourlay, Jeannette Barber 
Crourlay, Elizabeth Gourlay and William James Gourlay, Re- 
spondents. 

To the Honorable the President of the Senate, the Senators and the 
Justices of the Supreme Court of Judicature of the State of Jfeic^ 
York, in the Court for theTrial of Impeachments and the Correc- 
tion of Errors. 

The petition of appeal of John B. James, Edward James, Ctf 
tharine Margaret James, Ellen King James, Howard James, Ma- 
TT Ann King and Robert James, infants, by John Y. L. PruyOf 
their guardian ad litem, seven of the defendants in the Court of 
Chancery in the causes hereinafter mentioned, respectfully shew- 
eth: 

That the respondents, Gideon Hawley and James King, fil^ 
their bill in the Court of Chancery of this state against your peti- 
tioners and the other respondents above named, to be relieved, 
touching certain matters therein complained qf, arising out of the 
last will and testament of William James, late ot the city of AI* 
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bttiiy deceased, and the claims of the devisees and legatees Qtider 
said wfll, and of the heirs at law of the said William James de- 
ceased, and for a judicial construction of various parts of said will : 
that the respondents, William James and Henry James, filed their 
cross bill in said court against your petitioners and the other re- 
spondents, excepting the seven respondents last above named, for 
the purpose of naving more full and complete relief in the premi- 
ses: 4hat amendments were made to the said bills respectively, 
and supplemental original and cross bills also filed, for the pur- 
pose oi bringing several of the said parties before the Court : that 
all parties appeared in the said suits by their respective solicitors 
and guardians ad litem, except the said Catharine Gourlay and 
Bobert Gourlay, and piit in their answers to said original and 
cross bills : that such proceedings were had in the said causes, 
that the same were duly heard before his honor the Chancellor, 
in the months of October and November, 1834, and a joint decree 
made therein by him, and entered with the Register of said Court, 
on the tw^ity-nrst day of July, one thousand eight hundred and 
thirty-five, a transcript of which accompanies this your petition* 
ers' petition of appeaL 

And your petitioners and appellants further show, that they 
have appealea and do appeal to this Court for the Trial of Im- 
peachments and the Correction of Errors, from the following parts 
of the said joint decree, to wit : 

- They appeal from the whole of the 12th section of said decree, 
which is in the words following: *' 12th. It is further declared 
** and decreed. That the estate .devised by the testator, William 
'* James, to his executors and trustees, in and by his will, is a va- 
" lid trust term for years in the testator's real estate of which he 
** was seized at the time of his death, and in the real property in- 
** to which he directed the personal property to be converted, so 
'* far as the purposes of sucn conversion were legal and valid, for 
** the term of twenty years and ten days from the testator's death, 
** on the 19th December, 1832, determinable upon the ceasing of 

the minorities, either by lapse of time or the death under age of 

the testator's children and grand-children who were living on 
'' the 24th July, 1832, the date of the will, or upon the ceasing of 
'^ all the valid trusts, to receive the rents and profits and income of 
*' the estate, as herein declared, if that event shall sooner happen ;" 
these defendants being advised, that the estate so created in and 
by the said last will and testament is not a valid trust term, and 
that all the directions in the said decree as to the execution of the 
said trust, based on the assumpticyi of the validity of the said trust 
term, are consequently erroneous, and are hereby appealed from. 

They also appeal from the whole of the ISth section of the 
said decree, so far as the same establishes the validity of the trust 
to receive the rents, profits and income of the whole trust estate, 
for the purpose of paying the several annuities and legacies men- 
tioned in said section ; these appellants being advised and insistin|^, 
that a sufficient fund may and ought to be set apart from the said 
estate to pay and satisfy the several valid legacies and annuities, 
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and that the whole estate should not be retaioed in the hands of 
the trustees for that purpose. 

They also appeal from that part of the 14th section of said de- 
cree which declares : '^ That the several estates in remainder for 
*'life, after the termination of the trust term, which are, by the will 
'^ of the testator, devised and bequeathed to his sons, Augustus, 
*^ John, Edward and Howard, his daughters, Jeannette Barker, 
^^ Catharine James and Ellen King James, and his grand-children, 
^^ Mary Ann King and Robert James, in the eight and a half shares 
*' or equal twelfth parts of his estate, exclusive of any accuma- 
'^ lation of rents and profits or income to be included therein, are 
^* valid as contingent remainders, limited on the said trust term ;" 
these appellants being advised and insisting, that if the estates so 
created by the said will are valid, they are vested and not contingent 
remainders. 

They appeal from the whole of the sixteenth section of the said 
decree, which is in the words following : 

" 16th. It is further declared and decreed. That the substituted 
" estates in remainder in the said eight and a half shares, upon the 
^' death of the testator's sons, Augustus, John, Edward and How- 
*' ard, and hb daughters, Jeannette, Catharine and Ellen King, 
^* and his grand children, Mary Ann King and Robert James, re- 
** spectively, during the continuance of the trust ternn, as devised 
*^ and bequeathed l>y the S9th clause of the will, and all the sub- 
^' sequent remainders depending on such substituted remainders, 
^* are contingent remainders created upon a term of years, within 
^^ the intent and meaning of the twentieth section of the article of 
^ the Revised Statutes before mentioned, and that the cootingen- 
^V^ies upon which such remainders, respectively, are limited are 
' not such that the remainders must necessarily vest in interest, if 
'* ever, during the continuance of not more than two lives in be- 
'* ing at the death of the testator, or upon the termination of 
^'such lives; and that such substituted contingent remainders, and 
^ all the subsequent contingent remainders depending thereon, 
*^ are therefore illegal and void." 

They also appeal from the latter clause of the 25th section of 
isaid decree, which is in the words following : 

'* But that the illeeal and invalid direction to accumulate such 
^' surplus rents, profits and income, for the purpose of adding the 
^^ same to the capital of the estate to be distributed or partitioned 
* ^' at the expiration of the trust term, did not render the limitations 
'* of the several estates in remainder in the capital or original es» 
'' tate of the testator invalid or illegal." 

They also appeal from all that part of the twenty-sixth sectioa 
of the said decree, which is in the words following : 

*^ And that upon the death of either of the seven children er 
^* two grand-children during the term, the future surplus rents and 
'* profits and income of his or her share for the residue of the term, 
^' so far as such share was originally composed of real estate, will 
^^ belong to the heirs at law of the testator or their legal represent 
^' talives or assigns : and so far as it was composed of personal 
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'^ estate, it will belong to the widow and next of kin of the tes- 
^* tator, or their legal representatives or assigns, to be distributed 
^^ as real or personal estate of the testator, undisposed of by his 
*^ will ; the real estate according to the statute regulating the de*- 
^ scent of real property, and the personal estate according to the 
^' statute regulating the distribution of personal property; and that 
^^ at the expiration of the trust term, the real estate composing the 
*' diares of the devisees so dying, will belong to the heirs at law 
^ of the testator, or their representatives or assigns, in a like man* 
^ ner, sul^t to the payment of a rateable proportion <^ the spe- 
^' cific annuities to such of the annuitants as may then be living ; 
'' and the personal estate originally composing such shares, sub* 
'' ject to the payment of a rateable proportion of such annuities, 
*^ will belong to the widow and next of kin of the testator, or 
*^ their representatives or assigns, in the same manner and propor- 
** tions as if it had not been converted into real estate for the pur- 
^* poses of the will, subject also to the payment of a rateable pro* 

^' P?^^'^^ ^^ ^^^^ annuities." 

They also appeal from that part of the 27th section of said de- 
cree, which declares that the real estate comprised in the three 
and a half shares of the testator's estate, referred to in said section, 
and which descended to the heirs at law of the testator, is subject 
to the trust term created by said will, and that the testator's heirs 
at law will not be entitled to the possession thereof until after the 
determination of the said trust term ; these appellants insisting, 
that the said heirs at law are entitled to the immediate possession 
of said real estate, subject to the payment of a rateable proportion 
of any valid annuities or charges chargeable upon the same, and 
which may be provided for, by setting apart a separate fund, or 
otherwise, as the Court may direct. 

They also appeal from the twenty-ninth an() thirtieth sections 
of said decree, so far as the said sections declare the conditions, 
or either or any of them, annexed to the estates given to the tes» 
tator's children and grand-children by his will, as mentioned in 
said sections, to be conditions precedent, the performance of which 
are necessary to the vesting of the said estates ; these appellants 
insisting, that if the devise of the said estates is valid, the said 
oofidilk>os are conditions subsequent, by means whereof the said 
estates may be defeated, as provided in and by said last will and 
testament, and not conditions precedent. 

They ako appeal from that part of the thirty-third section of 
said decree which directs that the specific annuities declarod to be 
valid by the said decree, must be secured to such of the annuitants 
as may be living at the expiration of the trust term upon the whole 
of the then undistributed principal of the trust estate rateably, so 
that each part of the estate may bear its rateable proportion of the 
amMiitieft which may become due and payable after that time ; 
these appellants insisting that a fund may be set aside to provide 
for the payment of all such annuities, sufficient in amount folly tO' 
secure me annuitants, and thus prevent the incunri>raAce of the 
whole estate bj^ the charge of the said annuities. 
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And your petitioDers represent, that in the sevetd partiettltri 
hereinbefore spec}6ed these appellants and petitioners are advised, 
and they humoly conceive, tnat the said decree is erroneom, and 
ought to be reversed. 

Wherefore these appellants and petitioners respeetfidly pray, 
that the said order or decree so appealed from, may be sent to Vm 
CouK for the Trial of Impeachments and the Correction of Errors, 
without delay: and that all and every of those parts of the said 
decree above mentioned and appealed from, may be reversed, or 
that such other relief may be granted to your petitioners as to 
this honorable Court shall seem meet, and that such other decree 
or order may be made therein, as shall be agreeable to equity and 
the rights of your petitioners. 

And your petitioners will ever pray, &c. 

J. v. L. PRU YN, SoUeitor in penon. 

S. STEVENS, ! "if <?^«^»»«'- 



tn the Court for the THal of Impeachments and the Correction of 

Errors. 

The answer of Catharine Elizabeth James, Gertrude James and 
William Augustus James, by James I. Roosevelt, Jr. their gtta^ 
dian ad litem, Respondents^ impleaded with Gideon Hawley, 
James King, Augustus James, Jeannette Barker, William 
James, Henry James, Lydia James, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Mamret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, nil- 
liam James Gourlay, Anna McBride James, Elizabeth ihmes, 
Marcia James, William James Barker, Elizabeth Tillman James 
and Mary Helen James, by Alonzo C. Paige, their guardian ad 
litem, William E. Ross and Gertrude S. Ross, John B. James, 
Edward James, Catharine James, Ellen King James, Howard 
James, Robert James and Mary Ann King, to the petition of 
appeal of William H. Barker, Appellant. 

These respondents, not confessing or acknowledging all or anj 
of the matters or things to be true, as in and by the said petitioa 
of appeal are contained and set forth, for answer thereunto, say, 
that they admit it to be true that such decree, as is complained of 
by the appellant, was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto, when the same shall be produced. And the said re- 
spondents are advised, believe, and therefore admit, that the said 
decree is erroneous, and contrary to equity and justice in the M» 
lowing particulars as appealed from by these respondents, to wit, 
in the whole of the sixteenth section, and in all those parts of the 
twenty-sixth, twenty-ninth and thirtieth sections of the said de- 
cree referred to in the petition of appeal of these """^ ^ 
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tUi iMMMe; mi ibfiy 4hoKffefe oMiciMr with Uhe((i|>pellMto lo pruf* 
iag Am ib0 mU decnee AMgr !»« c^nactad or mpdified in iha far- 
tioidam imU Ao¥e nfyrwd to^ wd eiabraGed iii4be «aid petiUoii 
of ;a^Qftl. Aid ih/B#0 jeppondeBits in iUrUier answexiDg tiie said 
psAiliM »f Hf»pe«l, d^»7!(hi]l tbe«aid decree m ^roneousi or ought 
is kt j»¥W^M Mf m the otb^ particulaffi wibrac^ i^ tfae said 
fiAtitJiio of ftppiialt and ^that ihe Mid 4ecrM, an all oitbar reapeQUi, 
»t AS sot foiitb ia Ibe ^tiAion ot a^eal of tb^se irespandcMvta 
' 1, if mpreaabie to e^ity a»d jualio^; and time respond- 
ent9 therefore praj, that the said decree lOiay lie in all respects af^- 
firmed, owept ia ih^ pactkulars above mentioned, and that the 
said laMiOiaatioflg^ jippeal may be dismissed this Court, so far as 
it may seek to alter the said decree in any other respect. 

L I. ROOSEVELT, Jvs. 

SolicUar for Respondents. 




MMMM»> 



in ike CoMri for fChe THcU qf Impeachments a^id the Correction of 

Errors. 

Tbe 4rtisi9ier cCAvfustus James, Mespondewt^ impleaded with Gi- 
deon Hawley, James King, Catharine Elisabeth James, fier- 
Irade (fames and William Augustus James, .by James i. Aoose- 
n^, Jr, their guardian ad litem, William Jaaies, Henry James, 
9eaiinette Bamr, William H. Bai^ker, JLydia James, Catharine 
James widow, Catharine .Cloiwlay, Robert Gourlay, John (Goar- 
tay, Margaret ^Oourhiy, Jeannette fiarber •Gonriay, Elisabeth 
Cioarlay, William James Gourlay, Anna MoBcide James, Eli- 
aabcflh Janoes, Marcia James, William James Barker, Elizabeth 
Tillman James and Mary Helen James, by Alonzo C. Paige, 
^their guardian ad litem, William E. Ross and Gertrude S. Rims, 
to the petition of appeal of Jonh B. James, Edward James, 
.Catharine James, JiSlten King James, Howard James, Robert 
James and Mary Ann King, appellants, by John V. L. Pruyq, 
theirguardian ad litem. 



fe«pondent, not confessing or acknowledging All or any .of 
tte matters or things to be true, as in and by the said petition qf 
appeid are contained and set forth, for nnswer thMounto, :SivfB, 
that he admits it to be 'true that such decree, as is complained of 
by 'the appellants was made by the Court of Chancery as in the 
said petition of appeal is 4Mt fiNrtfa ; but as to the date, anbstapoo 
and t?ontents thereof^ this respondent bumUy orayes lean^ to ce* 
fisT' thereto, when ^tbe same shall be produced. And the said^fo* 
spondedt is aMsed, believes and therefore admits, that the «abl 
Jtocffee3iS'<erroneoos, 4ind contrary lo equity aqd justice in the fol* 
toeing psttioulafli'aB appealed 'from ffay 4be aforesaid appellants, 
«o*wit,im the xrlK^le^of tbo^siMtenntbaectaon, 4md in all thosepsris 
a the twentyHiisth, twenty-ointh and thirtieth sections at the said 
deoi«e 9€fmtd to in the aforesaid >petition of appeal ; and he there* 
iMre^smeufs ^th the appeUantsin prayingttbat Ibe^iMuil deeMO 

S6 
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may be corrected or modified in tbe particolan last alMiTereiiBmj 
to, and set fortfai in tbe said petition of appeal. And Ibis leipoiil- 
ent, in further answering the said petition of appeal, demei tint 
the said decree is erroneous, or ought to be revened in an j of the 
other particulars set forth in tbe said petitioD of appeal, aiid tint 
the said decree, in those particulars last referred to, is agreetUe 
to equity and justice ; and this respondent therefore prays that tha 
said decree may be in all respects affirmed in tbe said last mea- 
tinned particulars, and that so far tbe said last mentioned appeal 
may be dismissed this Court. 

BEVERLY ROBINSON, 

SoSciior far RetftmiM. 



In the Court for the DHal of Impeachments and the CorrectiBm ef 

Errors. 

The answer of Gideon Hawley and James King, respondeDtSyini' 
pleaded with Augustus James, Catharine Elizabeth James, 6e^ 
trude James and William Augustus James, by James I. Rooee- 
Telt, Jr, their guardian ad litem, William James, Henry James, 
Jeannette Barker, William H. Barker, Lydia Jan^en, Cathaiioe 
James widow, Catharine Gourlay, Robert Gourlay, John 600- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elisabeth 
Gourlay, William James Gourlay, Anna McBride James, Elisa- 
beth James, Marcia James, William James Barker, Elinbetii 
Tillman James and Mair Helen James, by Alonzo C. Paige their 
guardian ad litem, William E. Ross and Gertrude S. £», to 
the petition of appeal of John B. James, Edward James, Ca- 
tharine James, Ellen King James, Howard James, Robert 
James and ^ary Ann King, appellants, by Jobn V* L^ ProjOi 
their guardian ad litem. 

These respondents, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petitioD of 
appeal! are contained and set forth, for answer thereunto say, 
that they admit it to be tnie that such decree, as is complained oJf 
by tbe appellants, was made by tbe Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave lea?e to 
refer thereto, when tbe same shall be produced. And the said 
respondents are advised, believe and therefore admit, that the said 
decree is erroneous, and contrair to equity and justice in the fol- 
lowing particulars as appealed from by the aforesaid appdlant% 
to wit, in the whole of the sixteenUi section, and in all those 
parts of the twenty-sixth, twenty-ninth and thirtieth sectaoos of 
the said decree referred to in the aforesaid petition of appeal; and 
they.therefore concur with the appellants in praying that tbe said 
decree may be corrected or modified in the particiurs last above 
referred to, and set forth in the said petition of appeal. And 
these respondents in further answering the said petitioo of appeal, 
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that tiie said decree is erroneous, or onght to be reversed in 
of tbe other particulars set forth in the said petition of appeal, 
mid that the sanl decree, in those particulars last referred to, is 
i^^reeaJble to eqoify and justice ; and these respondents therefore 

Eray that the said decree may be in all respects affirmed in the said 
at mentioned particulars, and that so far tbe said last mentioned 
appeal may be dismissed this Court. 

JAMES KING, SoUcUorfar Respondent. 



Mm the Cauri f&r the Trial of Impeachments and the Correction of 

Errors. 

John B. James, Edward James, Catharine Margaret James, Ellen 
King James, Howard James, Mary Ann King and Robert James, 
infants, by John Y • L. Pruyn, their guardian ad litem, Appellants. 

vs. 

Oideon Hawlc^, James Sang, William James and Marcia James 
bis Wife, Augustus James and Elizabeth lus wife, Henry James, 
William VL Barker and Jeannette his wife, Lydia James, Catha- 
rine James widow, Anna McBride James, Elizabeth Tillman 
James, Catbuine Elizabeth James, Gertrude James, William 
Ai^rastos James, William James Baricer, Mary Helen James, 
WiUiam E. Ross and Gertrude S* bis wife, Catharine Gourlay, 
Bobert Gourlay, John Gourlay, Margaret Gourlay, Jeitnnette 
Barber Gourlay, Elizabeth Gourlay and William James Gour- 
lay, Respondents. 

The separate answer of Elizabeth Tillman James, an infant 
under the age of twenly-one years, by Alonzo C. Paige, her guar- 
dian ad litem, one of the respondents to tbe petition of appeal of 
John B. James, Edward James, Catharine Margaret James, Ellen 
King James, Howard James, Mary Ann King and Robert James, 
inlhnts, by John V. L. Pruyn their guardian ad litem, appellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and. by the said petition of 
uipeal are contains and set forth, for answer thereunto says, that 
ana believes it to be true that such joint, decree, parts of which are 
complained of by the appellants, was made by the Ck>urt of Chan- 
cary, as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent humbly 
emves leave to refer thereto, when the same shall be produced. 

And this respondent is advised and believes, that the parts of 
the said iSth, 14th, 25th, 27th and 3Sd sections of said decree 
complained of^by the appellants, are erroneous, and ought to be 
revevsed. And this respondent is further advised and believes, 
that the whole of the said 14th section of said decree is erroneous, 
and ought to be reversed. And this respondent is further advised 
and believes, that the 12th and 16th sections of said decree, and 
the parts of the S6th, 29th and SOth sections of said decree, also 
complained of by said appellants, are agreeable to equity and jus. 
tice, and she therefore humbly prays that the same may be affirmed . 



And IMb MKspottdent Antbcr amwrarkig; flBMUnit ikn^kmnfati 
tadw the ag« of iwentj'-oiie y^Btfiy and iabdiil» aH her vlgbli aid 
jbieiiests m tbe fttmnm <# the dwiiion of Uri* H a noi A bte Ooait; 
and beitig m inmvt andor tka age of tweaky^m yeara^ pv^T* that 
tbay inay few yr atocted by IMb HonoraiUa Goorl, and praaerfed far 
lior benm, aad that aucb decraer now be aHaio by Ibis Court u 
aball be agreeable to equity adA good conaeiaaccv attd tbateoili 
oiv aaid uppcial nmy be adjudged to ibis reapondent. 

ELIZABETH TILLMAN JAMES, au infant, 
By A. C. PAIGE, her Guardian ad Htem, and 

SoUciior in person. 
P. POTTER, 0/ Caunael 



tn the Court for the Hiat of ttnpeachmenis and the Correttion of 

Errors. 

Joba B. James, Edward Jamea, Catharine Margaret Jamas, EBed 
King Jamea, Howard Jamea, Mary Ann King and Robert James, 
infaata, by John Y • L. Pruyn, tbetr guardian ad litem, ^SfpeUanii. 

vs. 

Gideon Hawley, Jaoiea King, William Jamea and Marcia James 
hia wife, Aumatus James and Elizabetii bis wife, Henry James, 
William H. Barker and Jeannette hia wife, Lydia Jamea, Ca- 
tharine Jamea widow, Anna McBride James, EUi»4>etb TillmaD 
James, Catharine EliEabeth James, Gertrude Jamea, WflUam 
Augustus James, William James Barker, Marv Helen James, 
William E. Ross and Gertrude S. his wife, Catharine Gourlay, 
Robert Grourlay, John Gourlay, Margaret Gourlay, Jeannette 
Barber Gourlay, Elizabeth Gourlay and William James Gour* 
layi Respondents. 

The separate answer of Mary Helen James, wife of John & 
James, an infant under the age of twenty^one years, by h\ovao 0* 
Paige, her guardian ad litem, one c^ the respontlenis to tbe pe<itiOD 
of appeal of John B. James, Edward James, Catharine Bfargaret 
James, Ellen King James, Howard James, Mary Ann King aed 
Robert James, infents, by John Y. L. Pruyn, their guardian ad 
litem, appellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by tbe said petitioD ol 
appeal are contained and set forth, for answer thereunto says, that 
sbe believes it to be true that such joint decree, parts of which are 
complained of by the appellants, was made by the Court of Cha»« 
eery, as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent hnmklj 
crares leave to refer thereto, when the same shall be produced. 

And this respondent is advised and believes, that tiie parts of 
the said 181b, 14th, 36th, S7th add 8Sd aeetiona of aaid deorae 
ceniplained of by the appeUants, are erroneous, and oegbl to be 
reversed. And this respondent is further advised and belief osy 



-thtttito iidboh of tbo nid t4fb mtim^ at mid iocieerlg ^n o m wm , 
«b4 ovffbt to be nrtirmd. And lb» veifoiidsDt ia Airiwr adviatd 
ABd toSeTM, tbftt tke 12th nod I6tb secOoBaof mi dearee, and 
the parts of the 26tb, 89th and 30th aeetioDS of said dacrat, alaa 
a«n(riaiiied of bjr said appaUants^ are agraaable to tquitjr and jmr 
tke, aad abe therefore bombly piraya that the same may be affirmed* 
And this reapondeat further answeriog, sailb Ifaact she i& aai iaCuit 
imder the age of twenty-one years^ and submita aU her righta and 
intereafs in the preauaes to the deciaiMi of thia Hoaoeable Conrt ; 
aabd being an infaDt, ppay» that they oaay be protected by thia Ho- 
BoraUe Court, and preserved lor her benefit, and that anoh decree 
mi^ be made by tUa Court aa shall he agreeable to e^^ aad 
good conscience, and that costs on said iqipeal may be adjudged 
to thia reapondent 

MARY HELEN JAMES, 
By A. C. PAiGE, her Guardim ad Ht€$m, 

and Solicitor in person, 
P. POTTER, of Counsel. 



tn the Court for the Trial of Impeachments and the Correction of 

Errors, 

John B. James, Edward James, Catliarine Margaret James, Ellen 
King James, Howard James, Mary Ann King and Robert James, 
infants, by John Y . L. Pruyn, their guardian ad litem, Appellants, 

vs. 

Gideon Hawley, James King, William James and Marcia James 
his wife, Augustus James and Elizabeth his wife, Henry James, 
William H. Barker and Jeannette his wife, Lydia James, Ca- 
tharine James widow, Anna McBride James, William Augustus 
James, William James Barker, Mary Helen James, William E. 
Ross and Gertrude S. bis wife, Catharine Gourlajr, Robert Gour- 
lay, John Gourlay, Margaret Gourlay, Jeannette Barber Gonr- 
lay, Elizabeth Gourlay and William James Gourlay, Respondents. 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paiee, ber next friend, one of the respondents to the 
petition of appeal of John B. James, Edward James, Catharine 
Margaret James, Ellen King James, Howard James, Mary Ann 
King and Robert James, infants, by John Y. L. Pruyn, their guar- 
dian ad litem, appellants. 

This respondent, not confessing or acknowiedging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
she believes it to be true that such joint decree, parts of which are 
complained of by the appellants, was made by the Court of Chan- 
cery, as in the said petition of appeal is set forth ; but as to the 
date, substance anci contents tnereof, this respondent humbly 
craves leave to refer thereto, when the same shall be produced. 

And this respondent is advised and believes, that the parts of 



Oe ttid ISth, 14th, 26th, S7th and S3d sections of said deevM 
complained of by the appellants, are erroneons, and ought to be 
reversed. And this respondent is further advised and belteveSy 
that the whole of the said 14th section of said decree is erroneous, 
and ought to be reversed. And this respondent is further advised 
and beUeves, that the 12th and 16th sections of said decree, and 
the parts of the S6th, 29th and SOth sections of said decree, also 
complained of by said appellants, are agreeable to equity and ju»> 
tice, and she therefore humbly prays that they may be affirmed. 

And this respondent fiirther answering, saith that she is a feme 
covert, and suomits all her rights and interests in the premises to 
the decision of this Honorable Court ; and being a feme covert, 
prays that they may be protected by this Honorable Court, and 
preserved for her benefit, and that such decree may be made by 
this Court as shall be agreeable to equity and good conscience, and 
that costs on said appeal may be adjudged to this respondent 

MARCIA JAMES, 
By A. C. PAIGE, her next friend, 
and Solicitor in person. 
P. POTTER, of Counsel. 



In the Court for the TVial of Impeachments and the Correction of 

Errors. 

John B. James, Edward James, Catharine Margaret Jaoies, Ellen 
King James, Howard James, Mary Ann King and Robert 
James, infants, by John Y. L. Pruyn, their guardian ad litem, 
JlppellantSf 

vs. 

Gideon Hawley, James King, William James and Marcia bis wile, 
Augustus James and Elizabeth bis wife, Henry James, William 
H. Barker and Jeannette his wife, Lydia James, Catharine 
James widow, AnnaMcBride James, Elizabeth Tillman James, 
Catharine Elizabeth James, Gertrude James, William Augustus 
Jaihes, William James Barker, Mary-Helen James, William £. 
Ross and Gertrude S. Ross his wife, Catharine Gourlay, Robert 
Gourlay, John Gourlay, Margaret Gourlay, Jeannette Barber 
Gourlay, Elizabeth Gourlay and William James Gourlay, JZe- 
spondents. 

The separate answer of William James Barker, an infant, un- 
der the age of twenty-one years, by Alonzo C. Paige, his guar- 
dian ad litem, one of the respondents to the petition of appeal 
of John B. James, Edward James, Catharine Margaret James, 
Ellen Kinff James, Howard James, Mary Ann King and Robert 
James, inmnts, by John V. L. Pruyn, their guardian ad litem, ap- 
pellants. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 



be beKeves it to be true that siicb joiDt decree, parts of wbich 
are complained of bj tbe appellants, was made by tbe Court of 
Chancer V as in tbe petition of appeal is set Tortb ; but as to the 
date, substance and contents thereof, this respondent humbly 
craves leave to refer thereto when the same shall be produced* 

And this respondent is advised and believes that section 16th 
and the parts of sections 14th, 26th 29th and SOth of said decree 
complained of by the appellants, are erroneoas, and ought to be 
reversed. And this respondent is further advised and believes, 
that the l£th section, and the parts of the 13th, 25th, 27th and 83d 
sections of said decree, also complained of by said appellants, are 
agreeable to equity and justice, and he therefore numbly prays 
that the same may be affirmed. And this respondent is further 
advised and believes that the remainders for life mentioned in the 
said 14tb section are valid as vested, instead of contingent remain* 
ders, and he therefore. prays that the said section may be modified 
to that extent. 

And this respondent, further answering saith, that he is an 
infant under the age of twenty-one years, and submits all his 
rights and interests in the premises to the decision of this honor- 
able Court, and being an infant prays that they may be protected 
by this honorable Court, and preserved for his benefit, and that 
such decree may be made by this court as shall be agreeable to 
equity and good conscience, and that costs on said appeal may be 
adjudged to this respondent. 

WILLIAM JAMES BARKER, by 
A. C. PAIGE, 
His guardian ad litem and Solicitor in person. 
P. POTTER, of Counsel. 



In the Court for the TYial of Impeachments and the Correction of 

Errors. 

Lydia James, by Henry 6. Wheaton, her guardian ad litem, im- 

S leaded with William James, Augustus James, Henry James, 
eannette Barker, William H. Barker, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, William 
James Gourlay, Catharine Elizabeth James, Gertrude James, 
William Augustus James, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till* 
man James, Mary Helen James, William E. Ross and Gertrude 
S. Ross, Gideon Hawley and James King, respondents to the 

Gitition of appeal of John B. James, Edward James, Catharine 
argaret James, Ellen King James, Howard James, Mary 
Ann Sling and Robert James, Appellants. 

This respondent, not confessing or acknowledging all or anv 
of the matters or things in the said petition of appeal contained, 
and set forth to be true,' for answer thereunto, says, that she be- 
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Ikpres it to be tnm tiMt sadideonBe, m ■ txMipkfiied nlkftOm 
arid appeHaitB, wtm unrie hy ihe •Court of Qfaaimerf; irat m 
to Iho 'dtotO) siiboUnoe «ni conleHts iheMof^ this lespondMit 
onrPN leave to refer thereto, ivlien the sacme obaH ht fioivusoit 
And tUs respoidtent Iwlher saysy theft «ibe is mi tnfimt voder 4te 
age of tirentjHiine yeorB, aod sobmfte her T^;lite an Hm moMers 
MiTDh«d JD 4said appeal to the protectioe of Hm hoooraUe Oeititi 
and hineMjr prajrs to he lionoe -ihsaiieiod with her cools in ^he* 
hidf to lie o^dged to her. 

H.Q. WHEATON, SOkUan 
tk D. BASNABO, o/ CktmuL 



H Die C0urt f9r the SVM if Jmpemekmemis amd tke (Oormttm of 

JS^eri* 

John B. Jamee, Edward James, Catharine Mar^ret James, Ellen 
King James, Howard James, Maiy Ann King and Robert 
Jamesi, linfimts, by John V« L. Pruyn^ iheir guardian ad liten^ 
JljipiellantSi 

vs, 

WiUiam James, Augustus James, Henry James, Jeannette Ba^ 
ker, William H. Barker, Lydia James, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Sfargaret 
Gourlay, Jeannette Barber Gourloy, Elizabeth Gourlay, VfH 
linm James Gourlay, Catharine Elizabeth James, Grertrade 
James, William Augustus James, Anna McBride James, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James, and Mary Helen James, by Alonzo C. Paige, 
their guardian ad litem, William E. Ross and Gertrude S. Ross, 
Gideon Hawley and James King, Respondents. 

The joint and sc¥eral answer of William E. Ross and Gertimde 
S. Ross, two of the above named 'respondents to the petition of 
appeal of the above named appellants. 

-TPhese respondents, not confessing or acknowledging dl or any 
of the matters or things to be true, as in and by the said petition 
of appeal are stated and set forth, for answer thereunto -say, that 
they nelieve it to be true that such decree as is complained of by 
the appellants, ^was made by the Court of Chancery, as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto when the same^hall be produced. And these respon- 
dents further say, that they are advised and believe that said do^ 
cree in the several particulars appealed from by the said appellants, 
is erroneous and ought to be reversed, and hereby admit itto be 
erroneous. 

fl. G. WBfEATON, BdUtUor. 

C. M. JEtOLlNS, of Qmn$$L 
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tntke Court for the Trial of Impeachments and the Correction of 

Errors. 

John B» Jamft^ Edward James> CatbAriDe Margaret 
James, Ellen Kiag James, Howard James, Mary 
Add King and Robert James, by John ¥« L. PrayD,{ 
their guardian ad litem, ^ppellantSf 

vs. 
Gideon Hawley> James King, Augustus James, Hen- 
ry James and others. Respondents. 

The answer of William James and Henry James, two of (he re* 
spondents to the petition of appeal of John B. James, Edward 
James, Catharine Margaret James, Ellen King James, Howard 
James, Mary Ann King and Robert James, appellants* 

These respondents say that they believe it to be true, that such 
decree as is complained of by the appellants, was made by the 
Court of Chancery, as is set forth m the said petition of appeal, 
but as to the date and substance thereof, these respondents crave 
leave to refer thereto when the same shall be produced. 

And these respondents are advised and believe, that the matters 
m the said decree which are complained of by the said appellants 
in their «dd petition of appeal, (except so far as the same matters 
are appealed from by these respondents in their petition of appeal 
jointl^, and of the respondent, Henry James, separately for himself, 
filed m this honorable court in this cause,) are agreeable to equity 
and justice, and therefore pray that tlie said matters not so appealed 
from by these respondents, may be affirmed, and that as to those 
matters, the said petition of appeal may be dismissed with costs, 
&c. And as to the matters in the said decree appealed from by 
the said appellants, and also appealed from by these respondents as 
aforesaid, these respondents say they are advised and believe, that 
the said decree in respect to those matters is erroneous and ought 
to be reversed, and they here freely admit the same to be erro- 
neous. 

MARE H. SIBLET, Solicitor 

for Henry JameSy and of CounseL 
J. C. SPENCER, of Counsel 



In the Court for the Trial of Impeachments and the Correction of 

Errors* 

Jeannette Barker, by John Walworth, her guardian ad litem, im- 
pleaded with Gideon Hawley and others. Respondents^ 

ads. 
John B. James, Edward James, Catharine Margaret James, Ellen 
King James, Howard James, Mary Ann King and Robert James, 
infiiuts, by John Y. L. Pruyn their guardian, ad Utem, Appellants. 



respondent, not confessing or acknowledging all or any of 
the matters or things as set forth hy the said petition of appeal to 

ST 
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be true, for answer thereto, or to so much thereof as she fa fMh 
ed is material and necessary to answer, answering saitb, that she 
is informed and believes that a bill in Cbancerj was filed bgr Gide- 
on Hawley and James King, and such other proceeding hAd| rad 
that such joint decree was made bj the Chancellor as is set forth 
in the appellant's said petition of appeal, but she is ignorant of the 
date or substance of such bill, proceedings or deeree, and there- 
fore begs leave to refer to the same when thej shall be produced 
in this court. And in respect to thQ several particulars and sec- 
tions specified and appealed from in said petition of appeal of the 
said appellants, this respondent is advised that said decree is eno- 
neous and ought to be re versed. 

^ THOS. WM. TUCKER, SoL and Cbsme/ 

for guardian ad BUm. 



In the Court for the Trial of Impeachments and the Corrtciionof 

Errors. 

The answer of Anna McBride James, an infant, bj Henry H. Ma^ 
tin, her guardian ad litem, impleaded with others as reqiondenti 
to the petition of appeal of John B. James and others, appel- 
lants. 

This respondent not confessing or acknowedging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she beKevei 
it to be true that such decree as fs complained of by the said ap- 
pellants was made by the Court of Chancery, but as to the date, 
substance and contents thereof, this respondent craves leave to 
refer thereto, when the same shall be produced. 

And this respondent further says that she is an infant of ten- 
der years, and submits her rights and interests in the premises to 
the protection of this Court, and prays to be hence dismissed^with 
her costs to be adjudged to her. 

H. H. MARTIN, Sol. m perstm. 
D. D. BARNARD, of CounseL 



In the Court for the TYial of Impeachments and the Correction ef 

^ Errors. 

The answer of John Oourlay, Margaret Oourlay, Jeannette Ba^ 
ber Gourlay, Elizabeth Gourlav and William James Goorlayy 
infants, by Archibald Gourlay their guardian ad litem, impleaa' 
ed with others as respondents to the petition of appeal of John 
B. James and others, infants, by John Y. L. PruyUi their goa^ 
dian ad litem, appellants. 

These respondents, not confessing or acknowledging all <v ^7 
of the matters or thmgs in the said petition of apped contsiiM' 
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mtA let forth to be true, for answer thereunto say, that they be- 
liere it to be tme that such decree as is complained of by the said 
^ppeUants, was made by the Court of Chancery, but as to the 
date, substance and contents thereor, these respondents crave leave 
Co refer Aereto when the saoie shall be produced. 

And these respondents further say that they are in&nts of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

H. H, MARTIN, Sol for guardian ad litem. 
J. C. SPENCER, of Counsel 



In tke Court for the Trial of Impeachments and the Correction of 

Errors, 

William Q. Barker, impleaded with Gideon 
Hawley and'others, Respondents^ 

ads. 
John B. James and others, Appellants. 



This respondent, not confessing or acknowledging all or any of 
the matters or things, as set forth by the said petition of appeal to 
be true, for answer thereunto, says, that he is informed and be- 
lieves, that such joint decree, as set forth in said petition, was 
made by the said Court of Chancery ; but this respondent is igno- 
rant of the date, substance or contents thereof, and begs leave to 
refer thereto when the same shall be produced. 

And this respondent is advised and admits, that said decree is 
erroneous, and ought to be reversed in the several particulars set 
forth in the said petition. 

J. VAN BUREN, Solicitor, 
and of Counsel for respondent* 



Jk tke Court for the Trial of Impeachments and the Correction of 

Errors, 

The answer of Elizabeth James, by Beverly Robinson, her next 
friend. Respondent^ impleaded with Augustus James, Gideon Haw- 
ley* James King, Catharine Elizabeth James, Gertrude James, 
"William Augustus James, William James, Henry James, Jean- 
nette Barker, William H. Barker, Lydia James, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, MaN 
caret Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, 
William James Gourlay, AnnaMcBride James, Elizabeth James, 
Maicia James, William James Barker, Elizabeth Tillman James 
and Mary Helen James, by Alonzo C. Paige, their guardian ad 
litem, William E. Ross and Gertrude S. Koss, to the petition 
of appeal of John B. James, Edward James, Catharine James, 
Ellen JCing James, Howard James, Robert James and Mary Ann 
King, appellants^ by J* Y. L. Pruyn, their guardian ad litem. 



This reapoDdent not confessing or acknowledging all or any of 
tlie matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
she admits it to be true that such decree, as is complained of l|f 
the appellants, was made by the Court of Chancery as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof, this respondent humbly craves leave to refer 
thereto when the same shall be produced. And tbb said reapon* 
dent is advised, believes, and therefore admits, that the said de* 
cree is erroneous, and contrary to equity and justice in the fol- 
lowing particulars, to wit, in the whole of the sixteenth section, 
and in all those parts of the twenty-sixth, twenty-ninth and thir- 
tieth sections of the said decree referred to in the aibresaid peti- 
tion of appeal ; and she therefore concurs with the appellants in 
praying that the said decree may be corrected or modified in the 
particulars last above referred to, and set forth in the said petition 
of appeal. And this respondent, in further answering the said pe- 
tition of appeal, denies that the said decree is erroneous, or ought 
to be reversed in any of the other particulars set forth in the said 

I>etition of appeal, and that the said decree, in those particulars 
ast referred to, is agreeable to equity and justice ; and tnis respon- 
dent therefore prays that the said decree may be in all respects 
affirmed in the said last mentioned particulars, and that so ftir the 
said last mentioned appeal may be dismissed this Court* 

BEVERLY ROBINSON, nextfriendy ^ 

and Solicitor in pemm. 



H the Court for the Trial of Impeachments and the Correctkn of 

Errors. 

William James and Henry James, Jlppellants^ 

vs* 
Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, William H. Barker and Jeannette his 
wife, John B. James, Edward James, Catharine Marearet 
James, Ellen King James, Howard James, Mary Ann King, 
Robert James, Lydia James, Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, William E. Ross and Ger- 
trude S. 'his wife, Catharine Gourlay, Robert Gourlay, John 
Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, Eliza* 
betb Gourlay and William James Gourlay, Respondents. 

To the Honorable the President of the Senate^ the Senators and J^ 
tiees of the Supi^me Court of Judicature of the State of JV%«^- 
York^ in the Court for the Trial of Impeachments and the Cor- 
rection of Errors, 

The petition of appeal of William James and Henry James, two 
of the defendants in the Court of Chancery in the original «uit 
hereinafter mentioned, and the complainants in the cross suit, re^ 
spectfully sheweth : 
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That the respondents, Gideon Hawley and James King, filed 
bill in the Court of Chancery of this state against your peti* 
tioners and the other respondents above named, to be reUevedi 
touching certain matters therein complained of, arispg out of the 
last will and testament of William James, late of the city of Al* 
Iwny deceased, and the claims of the devisees and legatees under 
will, and of the heirs at law of the said William James de-» 
I, and for a judicial construction of various parts of said will : 
that your petitioners filed their cross bill in said court against said 
respondents excepting the seven respondents, last above named, for 
the purpose of having more full and complete relief in the premi* 
aes: that amendments were made to the said bills respectively, 
and supplemental original and cross bills also filed, for the pur« 
pose ot bringing several of the said parties before the Court : that 
all parties appeared in the said suits by their respective solicitors 
and guardians ad litem, except the said Catharine Gourlay and 
Robert Gourlay, and put in their answers to said original and 
cross bills : that such proceedings were had in the said causes, 
that the same were duly heard before his honor the Chancellor, 
in the months of October and November, 1834, and a joint decree 
made therein by him, and entered with the Register of said Court, 
on the twenty-first day of July, one thousand eight hundred and 
thirty-five, a transcript of which accompanies this your petition'^ 
ers' petition of appeal. 

And your petitioners and appellants further show, that they 
have appealea and do appeal to this Court for the Trial of Im- 
peachments and the Correction of Errors, from the following parts 
of the said joint decree, to wit : 

They appeal from the whole of the 12th section of said 
'* decree, which is in the words following : ^^ 12th. It is fur- 
^' ther declared and decreed, that the estate devised by the tes- 
'* tator, William James, to his executors and trustees, in and by 
** his will, is a valid trust term for years in the testator's real es- 
^' tate of which he was seised at the time of his death, and in the 
^' real property into which he directed the personal property to 
*^ be converted, so far as the purposes of such conversion were 
^ legal and valid, for the term of twenty years and ten days from 
^the testator's death, on the 19th December, 1833, determinable 
*' upon the ceasing of the minorities, either by lapse of time or 
*' the death under age of the testator's children and grand-children 
*' who were living on the S4th July, 1833, the date of the will, 
*' or upon the ceasing of all the valid trusts, to receive the rents 
** and profits and income of the estate, as herein declared, if that 
** event shall sooner happen ;" these appellants being advised that 
the estate so created in and by said last will and testament is not 
a valid trust term, and that all the directions in the said decree as 
to the executioo of the said trust, based on the assumption of the 
validity of the said trust term, are consequently erroneous, and 
are hereby appealed from. 

They also appeal from the whole of the 13th section of the said 
decree, so far as the same establishes the validity of the tjrust to 
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teoaiTe the lents, profits and income of the whole trost estate, for 
the parpoee of paying the seyeral annuities and legacies mention- 
ed in. the said section ; these appellants being advised and insisting, 
that a sufficient fund may and ought to be set apart from the said 
estate to pay and satisfy the several valid legacies and annuities, 
and that the whole estate should not be retained in the hands of 
the trustees for that purpose. 

They also appeal from that part of the 1 4th section of said decree 
which declares : '^ That the several estates in remainder for life, 
'* after the termination of the trust term, whjch are by the will of 
** the testator devised and bequeathed to his sons, Augustus, John, 
*^ Edward and Howard, his daughters Jeannette Barker, Catha- 
*^ rine James and Ellen King James, and his grand-children Maiy 
** Ann King and Robert James, in the eight and a half diares or 
'' equal twelfth parts of bis estate, exclusive of any accumulation 
'* of rents and profits or income to be included therein, are valid 
'* as contingent remainders, limited on the said trust term." 

They also appeal from the whole of the fifteenth section of the 
said decree,, which is in the words following : 

*' 16th. It is further declared and decreed, That if the several re- 
" mainders for life, devised and bequeathed to the testator's sons, 
*^ Augustus, John, Edward and Howard, and his daughters, Jean- 
** nette, Catharine and Ellen King, and his grand-children, Haiy 
'* Ann King and Robert James, last mentioned, shall vest in inte^ 
** est and possession, at the expiration of the trust term as aibre- 
** said, the respective remainders limited thereon by the 44tli 
" clause of the wOl, to the descendants or special heirs of the first 

remainderman for life, respectively, subject to the execution of 

the power of appointment, are also valid, except as to any rents 
'* or profits or income of the testator's estate directed to beinclnd- 
^ ed therein ; but that the power in trust, given to the respective 
^ remaindermen for life, by the 44th clause of the will, to devise 
'' the ultimate remainder, in fee or otherwise, to any of their de- 
^' scendants who shall not be in existence at the time of tbe death 
'* of the remaindermen for life, respectively, or to appoint any 
^ estate to any of their descendants, other than an absolute and 
*' unconditional fee, except in the single case of the death of the 
<' first appointee during minority, as authorized by the sixteentii 
** sectioq of the article of the Revised Statutes relative to tbe cre- 
** ation and division of estates, is illegal and void." 

The said Henry James also appeals from the whole of tbe 17tfa 
section of said decree. 

They also appeal from the latter clause of the 26th section of 
said decree, which is in the words following: 

** But that tbe illegal and invalid direction to accumulate soch 
'^ surplus rents, profits and income, for the purpose of adding the 
** same to the capital of the estate to be distributed or partition- 
** ed at the expiration of tbe trust term, did not render tbe Ha^ 
^' tations of the several estates in remainder in the capital or ori- 
^' ginal estate of tbe testator invalid or iHegal." 

ThOT also appeal from all that part of the twenty-sixth sec- 
tion of the said decree^ which is in the words following : 
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<' Mth. li is further declared and decreed^ That so much of the 
rents and profits and income of the trust estate embraced in the 
eight and a half shares or twelfths of the estate devised and be« 
*' queathed to the testator's seven children and two grand-chil- 
*' dren, by the 37th clause of the will, as are not wanted for the 
" valid purposes of the trust, belong to those children and grand- 
*^ children, respectively, during the continuance of the trust term, 
^* or so Ions as they shall severally live as the persons presump- 
*^ tively entitled to the next eventual estates in those shares re- 
•* spectively." 

They also appeal from that part of the 27th section of said de- 
cree, which declares that the real estate comprised in the three 
and a half shares of the testator's estate, referred to in said section, 
and which descended to the heirs at law of the testator^ is subject 
to the trust term created by said will, and that the testator's heirs 
at law will not be entitled to the possession thereof until after the 
determination of the said trust term; these appellants insisting, 
that the said heirs at law are entitled to the immediate possession 
of said real estate, subject to the payment of a rateable proportion 
of any valid annuities or charges chargeable upon the same, and 
which may be provided for, by setting apart a separate fund, or 
otherwise, as the Court may direct. 

They also appeal from the thirty-second section of the said de- 
cree, so far as it goes to establish any valid authority in the trus- 
tees to raise any portions, provisions or legacies as therein men- 
tioned, out of the rents and profits of the testator's estate, or any 
right to take the estate in trust for any of those purposes. 

They also appeal from so much of the 34th section of the said 
decree as declares the personal property included in the eight and 
one half shares of the teslator's estate therein mentioned, to be 
converted into real estate. 

And they also appeal from all, the other parts of the said de- 
cree which flow from or are dependant upon the parts thereof 
herein before appealed from. 

And your petitioners represent, that in the several particulars 
hereinbefore specified, these appellants and petitioners are advtoed, 
and they humbly conceive, that the said decree is erroneous, and 
oueht to be reversed. 

Wherefore these appellants and petitioners respectfully pray^ 
that the said order or decree so appealed from, may be sent to this 
Court for the Trial of Impeachments and the Correction of Er- 
rors, without delay : and that all and evetj of those parts of the 
said decree above mentioned and appealed from, may be reversed, 
or that such other relief may be granted to your petitioners^ as to 
this honorable court shall seem meet, and that such other decree 
or order may be made therein, as shall be agreeable to equity and 
the rights of your petitioners. 
And your petitioners will ever pray, &c. 

JOHN C. SPENCER, SolicUarfar AppettanU. 
JOHN C. SPENCER, ) ^^ ^ . 
D. D. BARNARD, \ ^f ^^^^ 
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Ik the Court for the Tiial of Impeachments and the Correction of 

• Errors* 

WiNiam H. Barker, Appellant^ 

1)5. 

Gideon Hawley, JaAies Kin^, Henry James and^ 
others, Respondents. 

The answer of William James and Henry James, two of the re- 
spondents to the petition of appeal of William H. Barker, appellant 

These respondents say that they believe it to be true that such 
decree as is complained of by the appellant was made by the- 
Court of Chancery, as is set forth in the said petition of appeal, 
but as to the date and substance thereof these respondents crave 
leave to refer thereto, when the same shall be produced. 

And these respondents are advised and believe that the mat- 
ters in the said decree which are complained of by the said appel- 
lant in his said petition of appeal, (except so far as the same mat- 
ters are appealed from by these respondents in their petition of 
appeal jointly, and of the respondent Henry James separately for 
himself, filed in this honorable Court in this cause,) are agreeable 
to equity and justice, and therefore pray that the said matters not 
80 appealed from by these respondents may be affirmed, and that 
as to those matters, the said petition of appeal may be dismissed 
with costs, &c. 

And as to the matters in the said decree appealed from by the 
said appellant, and also appealed from by these respondents as 
aforesaid, these respondents say, they are advised and believe that 
the said decree in respect to those matters is erroneous, and ought 
to be reversed, and they here freely admit the same to be erro- 
neous. 

MARK H. SIBLEY, 
Solicitor, and of Counsel for Henry James, 

J. C. SPENCER, of Counsel 



In the Court for the JhHal of Impeachments and the Correction of 

Errors. 

The answer of Gideon Hawley and James King, Respondents im- 
pleaded with Augustus James, Catharine Elizabeth James, 
Gertrude James, William Augustus James, Jeannette Barker, 
William James, Henry James, Lydia James, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Goarlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
guardian ad litem, William E. Ross and Gertrude S. Ross, John 
B: James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James and Mary Ann King, to the pe- 
tition of appeal of William H. Barker, Appellant. 
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Tlfese respondents, not confessing or acknowledging all or any of 
the matters or things to be true, as ia and by ibe said petition of 
appeal are contained and set forth, for answer thereunto say, ' 
that they admit it to be true that such decree, as is complained of 
by the appellant, was made by the Court of. Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to 
refer thereto, when the same shall be produced. And the said 
respondents are advised, believe, and therefore admit, that the said 
' decree is erroneous, and contrary to equity and justice in the fol- 
lowing particulars as appealed from by these respondents, to wit, 
in the whole of the sixteenth section, and in all those parts of 
the twenty-sixth, twenty-ninth and thirtieth sections of the said 
decree referred to in the petition of appeal of these respondents 
in this cause; and they therefore concur with the appellant in 
praying that the said decree may be corrected or modified in 
the particulars last above referred to, and embraced in the said 
petition of appeal. And these respondents in further answer- 
ing the said petition of appeal, deny that the said decree is erro- 
enous, or ought to be reversed in any of the other particulars em- 
braced in the said petition of appeal, and that the said decree, in 
all other respects, except as set forth in the petition of appeal of ^ 
these respondents as aforesaid, is agreeable to equity and justice ; 
and these respondents therefore pray that the said decree'may be 
in all respects affirmed, except in the particulars above mention* 
ed, and that the said last mentioned appeal may be dismissed this 
Court, so far as it may seek to alter the said decree in any other 
respect. 

JAMES KING, Solicitor for Respondents. 



In the Court for the Trial of Impeachments and the Correction of 

Errors, 

The answer of Augustus James, Respondent^ impleaded with .Gi- 
deon Hawley, James King, Catharine Elizabeth James, Ger- 
trude James, William Augustus James, Jeaunette Barker, Wil 
liam James, Henry James, Lydia James, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeanne tte Barber GourUy* Elizabeth Gour- 
lay, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
gaardian ad litem, William E. Ross and Gertrude S. Ross, John 
. James, Edward James, Catharine James, Ellen King James, 
Howard James, Robert James and Mary Ann King, to the pe- 
tition of appeal of William H. Barker, Appellant 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto, says, 
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that he admits it to be (rue that such decree, as is coinphiDed of 
by the appellant was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, this respondent humbly crayes leave to re- 
fer thereto/ when the same shall be produced. And the said re> 
•pondent is advised, believes, and therefore admits, that the said 
decree is erroneouSi and contrary to equity and justice in the fol- 
lowing particulars as appealed from by this respondent, to wil^ 
in the whole of the sixteenth section, and m all those parts of the 
twenty-sixth, twenty-ninth and thirtieth sections of the said de- 
cree referred to in the petition of appeal of this respondent in this 
cause; and he therefore concurs with the appellant in praying 
that the said decree may be corrected or modified in the particu* 
lars last above referred to, and embraced in the said petition of ap- 
peal. And this respondent, in further answering the said petitioB 
of appeal, denies that the said decree is erroneous, or ought to be 
reversed in any of the other particulars embraced in the said pett* 
tioQ of appeal, and that the said decree, in all other respects, ex- 
cept as set forth in the petition of appeal of this respondent as 
aforesaid, is agreeable to equity and justice ; and this respondeat 
therefore prays that the said decree may be in all respects affirm- 
ed, except in the particulars above mentioned, and that the said 
last mentioned appeal may be dismissed this Court, so for as it 
may seek to alter the said decree in any other respect 

BEVERLY ROBINSON, 

Solicitor for Respondent. 



In the Court for the Trial of Impeachments and the Correction of 

Erf'ors. 

The answer of Catharine Elizabeth James, Gertrude James and 
William Augustus James, by James I. Roosevelt, Jun. their guar- 
dian ad litem. Respondents^ impleaded with Gideon Hawley, 
James King, Augustus James, Jeannette Barker, WiUiam 
James, Henry James, Lydia James, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Marmret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wil- 
liam JaoMS Gourlay, Anna McBride James, Elizabeth James, 
Marcia James, William James Barker, Elizabeth Tillman James 
and Mary Helen James, by Alonzo C. Paige, their guardian ad 
litem, William E. Ross and Gertrude S. Koss, John B. James, 
Edward James, Catharine James, Ellen King James, Howard 
James, Robert James and Mary Ann King, to the petition of ap- 
peal of William H. Barker, JtppeUant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition 
of appeal are contained and set forth, for answer thereimto, say, 
that thegr admit it to be tnie that such decree, as is cooiplanied of 
by thtt appellant, was made by the Court of ChMMerf as in Ham 
said petition of appeal is set forth ; but as to the date, substance 
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and contents thereof, these respondents humbly crav6 leave to re- 
fer thereto, when the satne shall be produced. 

And the said respondents, are advised, believe, and therefore 
admit, that the said decree is erroneous, and contrary to equity 
and justice in the following particulars as appealed from by these 
respondents, to wit, in the whole of the 16tn section, and in all 
those parts of the twenty-sixth, twenty-ninth and thirtieth sec- 
tions of the said decree referred to in the petition of appeal of 
these respondents in this cause ; and they therefore concur with 
the appellant in praying that the said decree may be corrected or 
modified in the particulars last above referred to and embraced in 
the said petition of appeal. And these respondents iu further an- 
sweriDg the said petition of appeal, deny that the said decree is 
erroneous,. or ought to he reversed in any of the other particu- 
lars embraced in the said petition of appeal, and that the said de- 
cree in all other respects, except as set forth in the petition of ap- 
peal of these respondents as aforesaid, is agreeable to equity and 
justice ; and these respondents therefore pray that the said decree 
may be in all respects affirmed, except m the particulars above 
mentioned, and that the said last mentioned appeal may be dis- 
missed this Court, so far as it may seek to alter the said decree in 
any other respect. 

J. I. ROOSEVELT, Jr. Sol for Respondents. 



In the Court for the Trial of impeachments and the Correction of 

^Errors. 

William H. Barker, Appellant^ 

vs. 
Gideon Hawley, James King, Augustus James, Jeannette Barker, 
John B. James, Edward James, CathariQe James, Ellen King 
James, Howard James, Lydia James, Robert James, Mary Ann 
King, Catharine James widow, Catharine Gourlay, Robert Gour- 
lay, John Gourlay, Marniret Gourlay, Jeannette Barber Gour- 
' lay, Elizabeth Gourlay, William James Gourlay, Catharine Eli- 
zabeth James, Gertrude James, William Augustus James, Anna 
McBride James, Elizabeth James, Marcia James, William Jaines 
Barker, Elizabeth Tillman James and Mary Helen James, 
by Alonzo C. Paige, their guardian ad litem, William E. Ross 
and Gertrude S.Ross, William James and Henry James, Jle- 
spondents* 

Tlie joint and several answer of WiiKam E. Ross and Gertrude 
8. Ross, two of the above named respondents to the petition ot 
appeid of William H. Barker, appellant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition 
of appeal are con tuned and set forth, for answer thereunto say, that 
they helieve it to be true that such decree as is complained of by 
tlie aald a]^Uants, was made by the Court of Chancery, as in the 

40 ' . ' 
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• 

said petition of appeal is set forth ; but as to the date, sobstance 
and contents of said decree, these respondents humbly crave 
leave to refer thereto when the same shall be produced. 

And these respondents further say, that thej are advised and 
believe that said decree in manner and form as the same has been 
appealed from by the said appellant, is erroneous and ought to be 
reversed, and they hereby admit the same to be erroneous. 

H. G. WHEATON, SoKcUor. 
C. M. JENKINS, of CoufueL 



In the Court far the Tirial of Impeachments and the Correction of 

Errors. 

The answer of John Gouriay, Margaret Gourlay, Jeannette Bar- 
ber Gourlay, Elizabeth Gourlay and William James Gourlay, 
infants, by Archibald Gourlay, their guardian ad litem, implead- 
ed with others as respondents, to the petition of appeal of Wil- 
liam H. Barker, appellant. 

These respondents not confessing or acknowledging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto say, that they be- 
lieve it to be true that such decree, as is complamed of by the 
said appellant, was made by the Court of Chancery; but as 
to the date, substance and contents thereof, these respondents 
crave leave to refer thereto, when the same shall be produced. 
And these respondents further say, that they are infants of tender 
years, and submit their rights and interests in the premises to the 
protection of this Court, and pray to be hence dismissed with their 
costs to be adjudged to them. 

H. H. MARTIN, Sol. for 

guardian ad Utem. 
J. C. SPENCER, of CounseL 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of Anna McBride James, an infant, by Heniy H. Mar- 
tin, her guardian ad litem, impleaded with others as respon- 
depits to the petition of appeal of William H. Barker, appel- 
^6t. 

iThis respondent not confessing or acknowledging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she believes 
it to be true that such decree as is complained of by the said ap- 
pellant was made by the Court of Chancery, but as to the date, 
substance and contents thereof this respondent craves leave to 
refer thereto when the same shall be produced. 

And this respondent further says that she is an infant of tender 
years, and submits her rights and interests in the premises to the 
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trotection of ibis Court, and prajs to be hence dismissed with 
er costs to be adjudged to ber^ 

H. R. MARTIN, Sol in person. 
D. D. BARNARD, of Counsel 



hi the Court for the THal of Impeachments and the Correction of 

Errors. 

« 

William H. Barker, jSlppellantj 

vs. 
Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James^ William James, Henry James, Jeannette 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, 
Robert James, Lydia James, Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, William E. Ross and Ger- 
trude S. Ross his wife, Catharine tiourlay, Robert Gourlay, John 
Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, Eliza- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Mary Helen James, wife of John B. 
James, an infant under the age of twenty-one years, by Alonzo 
C. Paige, her guardian ad litem, one of the "respondents to the 
petition of appeal of William H. Barker, appellant. 

This respoiraent, not confessing or acknowledging all or any of 
the matters or things to be true as in and by the said petition of 
appeal are contained and set forth, for answer thereto says, that 
we betteves it to be true that such joint decree, parts of which 
are complained of by the appellant, was made by the Court of 
Chancery as in the said petition of appeal is set forth; but as to 
tiie date, substance or contents thereof, this respondent humbly 
craves leave to refer thereto when the same shall be produced. 
And thk respondent is advised and believes, that the said 21st and 
2fid sections of said decree complained of by said appellant, are 
agreeable to equity and justice, and she therefore humbly prays 
that the same may be affirmed. And this respondent is also fur- 
ther advised and believes, that all the remaining sections of said 
decree (excepting the 21st and 22d,) also complained of by said 
appellant, are erroneous, and ought to be reversed. 

And thtfi respondent further answering saith, that she is an infant 
under the age of twenty-one years, and submits all her rights and 
interests in the premises to the decision of this honorable Court ; 
and b^g an inlant under the age of twenty-one years, prays that 
tbsy may be protected by this honorable Court and preserved for 
ber benefit, and that such decree may be made by this Court as shall 
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be agreeable to equity and good cODScience, and that coats on 

said appeal may be adjudged to this respondent. 

MART HELEN JAMES, by 
A. C. PAIGE, her guardian 

ad litem and Solicitor in person. 
P. POTTER, of Counsel 



In the Court Jor the THal of Impeachments and the Correction of 

Errors. 

WiUiam H. Barker, Appellant^ 

vs. 
Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, William James, Hepry James^ Jeannette 
Baiter, John B. James, Edward James, Catharine Marnret 
James, Ellen King James, Howard James, Mary Ann.Sing, 
Robert James, Lydia James, Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, wBham E. Ross and Crer- 
trude S. his wife, Catharine Gourlay, Robert Goarlay, John 
Gourlay, Margaret Gourlay, Jeannelte Barber Gourlay, Eliza- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Elizabeth Tillman James, daughter of 
WiUiam and Marcia James, by Alonzo C. Paige, her gnardiaD ad 
litem, one of the respondents to the petition <n appeal of Wflliam 
H. Barker, appellant 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are coniainM and set forth, for answer thereto, says that 
me belieres it to be true that such joint decree, parts of wUch are 
complained of by the appellant, was made by the Court of Chan- 
cery, as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent fawnUy 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said 2Ht 
and 22d sections of said decree complained of by the said appel- 
lant, are agreeable to equity and justice, and she therefore humUy 
Jirays that the same may be affirmed. And this respondent is 
nrther advised and believes, that the whole of the remaining sec- 
lions of said decree, (excepting the 21st and S2d,) also compl ai ned 
of by said appellant, are erroneous, and ought to be reversed. 
And this respondent further answering, saith that she is an in£MiC 
under the age of twenty-one vears, and submits all her rig^ aiid 
interests in the premises to the decision of this Honorable Court; 
and being an infant under the age of twenty-one years, prays that 
they may be protected by this Honorable Court, and preserved for 
her benefit, and that such decree may be made by this Court as 
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shall be agreeable to equity and good conscience, and tbat coits 
on said appeal may be adjudged to this respondent 

ELIZABETH TILLMAN JAMES, 
By A. C. PAIGE, her guardian ad litem, 

and Solicitor in ptrum* 
P. POTTER, of Counsel 



H the Court for the Trial of Impeachments and the Correction of 

Errors, 

WUliam H. Barker, Appellant^ 

vs. 
Gideon Hawley, James King, Augustus James land Elizabeth his 
wife, Marcia James, Jeannette Barker, wife of William H. Bar* 
ker, William James, Henry James, John B. James, Edward 
James, Catharine Margaret James, Ellen King James, Howard 
James, Mary Ann King, Robert James, Lydia James, Catharine 
James widow, Anna McBride James, Elizabeth Tillman James, 
Catharine Elizabeth James, Gertrude James, William Augustus 
James, William James Barker, Mary Helen James, William E« 
Ross and Gertrude S. his wife, Catharine Gourlay, Robert Gour- 
lay, John Gourlay, Margaret Gourlay, Jeannette Barber Gour- 
lay, Elizabeth Gourlay and William James Gourlay, Respondents. 

The separate answer of William James Barker, son of Jeannette 
Barker, an infant under the age of twenty-one years, by Alonzo C. 
Paige, his guardian ad litem, one of the respondents to the petition 
of appeal of William H. Barker, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained or set forth, for answer thereunto, says that 
be believes it to be true that ^ucb joint decree as is cooaplained of 
by the said appellant, was made by the Court of Chancery, aS in 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, this respondent humbly craves leave to refer 
thereto when the same shall be produced. And this respondeat 
is advised and believes that the 16th, 17th and 18th sections of 
said decree, and the whole of the 26th section, except the first 
paragraph thereof, are erroneous, and ought to be reversed ; and 
also that so much of the 1 4th section as declares the estates in 
remaiader for life therein mentioned contingent remainders, is er- 
roneous, and ought to be reversed, this respondent insisting that 
aooh remainders are valid as vested remainders limited on the trust 
teem ; and also that so much of the 29th and SOth sections of said 
decree, as declare the conditions, or either of them, annexed to the 
estates therein mentioned to be conditions precedent, are erro- 
neous, and ought to be reversed, this respondent insisting that the 
•aid conditions are only conditions subsequent. And this respoa- 
<deat is further advised and believes that the whole of the remaia- 
iag part of said decree is agreeable to equity and justice, and bo 
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tberefore prajTs that the same may be affirmed. And this respon- 
dent, by his guardian ad litem, further answering, says that he is 
an infant under the age of twenty-one years, and he therefore sub- 
miis all his rights and interests in the premises to the decision of 
this Honorable Court ; and being an infant under the a^e of twenty- 
one years, prays that they may be protected by this Honorable 
Court, and preserved for his benefit, and that such decree may be 
made by this Court as shall be agreeable to equity and good con- 
science, and that costs on said appeal may be adjudged to this re- 
spondent 

WILLIAM JAMES BARKER, by 

A. C. PAIGE, 
JETis guardian ad litem and Solicitor in person. 

P. POTTER, of Counsel 



h the Court far the Trial of Impeachments and the Correction of 

Errors. 

William H. Barker, Appellant^ 

1)5. 

Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, Jeannette Barker, John B. James, Edward 
James, Catharine Margaret James, Ellen King James, Howard 
James, Mary Ami King, Robert James, Lydia James, Catha- 
rine James widow, Anna McBrlde James, Elizabeth TUlman 
James, Catharine Elizabeth James, Gertrude James, William 
Augustus James, William James Barker, Mary Helen James, 
William E. Ross and Gertrude S. his wife, Catharine Gourlay, 
Robert Gourlay, John Gourlay, Margaret Gourlay, Jeannette 
Barber Gourlay, Elizabeth Gourlay and William James Gour- 
lay, Respondents* 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paige, her next friend, one of the respondents to the 
petition of appeal of William H. Barker, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or thiogs to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
she believes it to be true that such joint decree, parts of which are 
complained of by the appellant, was made by the Court of Chan- 
eery, as in the said petition of appeal is set forth ; but as to the 
date, snbstance ana contents thereof, this respondent humUy 
craves leave to refer thereto, when the same shall be produced. 

And this respondent is advised and believes, that the said 91st 
and SSd sections of said decree complained of by the said appellant, 
are agreeable to equity and justice, and she therefore humbly pravs * 
that they may be affirmed. And this respondent is further advis- 
ed and believes, that the whole of the remaining sections of said 
decree, (excepting as above, the said 21st and S2d sections,) also 
complained or by said appellant, are erroneous and ought to be 
xeveraed. 
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And this respondent further answering, saith thatlshe is a fytOB 
covert, and submits all her rights and interests in the premises to 
the decision of this Honorable Court; and being a feme covert, 
prays that they may be protected by this Honorable Court, and 
preserved for her benefit, and that such decree may be noAde by 
this Court as shall be agreeable to equity and good conscience, and 
that costs on said appeal may be adjudged to this respondent. 

MARCIA JAMES, 
By A. C. PAIGE, her next friend, 
and Solicitor in person^ 
P. POTTER, of Counsel. 



In the Churt for the THaZ of Impeachments and the Correction of 

Errors. 

The answer of John B. James, Edward James, Catharine Marnr 
ret James, Ellen Kin^ James, Howard James, Mary Ann King 
and Robert James, infants, by John V. L. Pruyn, their guardian 
ad litem, impleaded with others, as respondents to the petition 
of appeal of William H. Barker, appellant 

These respondents, not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained 
and set forth to be true, for answer thereunto say, that they beUeve 
it to be true that such decree, as is complained of by ihe said ap- 
pellant, was made by the Court of Chancery ; but as to the date, 
substance and contents thereof, these respondents crave leave to 
refer thereto when the same shall be produced. 

And these respondents further say, that they are infants of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed witii 
their costs to be adjudged to them. 

JOHN V. L. PRUYN, Solicitor in person. 
H. BLEECKER, \ ^ gy j 
S. STEVENS, \ ^J sunset. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of Elizabeth James, by Beverly Robinson, her next 
friend. Respondent, impleaded with Augustus James, Gideon 
Hawley, James King,. Catharine Elizabeth James, Gertrude 
James, William Augustus James, William James, Henry James, 
Jeannette Barker, William H. Barker, Lydia James, Catharine 
James widow, Catharine Gourlay, Robert Gourlay, John Gour- 
lay, Margaret Gourlay, Jeannette Barber Grourfav, Elizabeth 
Gourlay, William James Gourlay, Anna McBride iames, Eliza- 
beth James, Marcia James, William James Barker, Elizabeth 
Tillman James, anc^ Mary Helen James, by Alonzo 0. Paige, 
their ruardian ad litem, William E. Ross and Gertrude 8. Ross, 
John is. James, Edward James, Catharine James, Ellen King 
James, Howard James, Robert James and Marr Ann King, to 
the petition of appeal of William H. Barker, Appellant. 
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Thb respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
ahe.admits it to be true that such decree, as is complained of by the 
appellant, was made by the Court of Chancery, as in the said pe- 
tition of appeal is set forth ; but as to the date, substance and con- 
tents thereof, this respondent humbly craves leave to refer there- 
to, when the same shall be produced. And this said respondent is 
advised, believes, and therefore admits, that the said decree is erro- 
neous and contrary to equity and justice in the following partico- 
lars as appealed from by her husband, Augustus James, to wit, in 
the whole of the sixteenth section, and in all those parts of the 
twenty-sixth, twenty-ninth and thirtieth sections of the said de- 
cree referred to in the petition of appeal of the said Au^stus 
James ; and she therefore concurs with the appellant in praying 
that the said decree may be corrected or modified in the particu- 
lars last above referred to, and set forth in the last mentioned peti- 
tion of appeal. And this respondent, in further answering the 
said petition of appeal of the said William H. Barker, denies that 
the said decree is erroneous, or ought to be reversed in any of the 
other particulars, than as above set forth, and that the said decree, 
in all other respects, is agreeable to equity and justice ; and this 
respondent therefore prays that the said decree may be in all other 
respects affirmed. 

And this respondent further answering, saith that she is a feme 
covert and submits all her rights and interests in the premises to 
the decision of this Honorable Court ; and being a feme covert, 
prays that they may be protected by this Honorable Court, and pre- 
served for her benefit, and that such decree may be made by this 
Court as shall be agreeable to equity and good conscience, and 
that costs on this appeal may be adjudged to this respondent. 

ELIZABETH JAMES, by 
BEVERLY ROBINSON, hernezi 
friend^ ^, and Solicitar in person. 
HENRY R. STORR8, of Counsel 



In the Churt ftr the Drial of Impeachments and the Correction of 

Errors. 

Jeannette Barker, by John Walworth, her guar- 

dian ad litem, 
vs. 
Oideoa Hawley, James King and others, Re- 
pendents, 

n Me Preridmt of the Senate^ the Senators and the Justices of the 
Supreme Court of the State of Mw-York^ in the Court for ike 
Inal of Impeachments dnd the Correction of lirrors. 

The petitioa and appeal t>f Jeannette Barker, by John Wal* 
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worth, her guardian ad litem, one of the defendants in the origi- 
nal bill filed in the Coart below, and also in the cross bill filed in 
the same coart, and the appellant herein, respectfully sheweth, 

That she doth hereby appeal to this Court for the Trial of !m« 
peachments and the Correction of Errors, from all parts of the 
Mnt decree made in the Court of Chancery of the State of New* 
York on the twenty-first day of July, in the year of our Lord one 
thousand eight hundred and thirty-five, in a certain original suit 
therein depending, wherein the above named jQideon Hawley and 
James King were complainants, and William James, Augustus 
James and others, and this appellant, were defendents ; and also 
ki a cross suit therein depending,. in which William James and 
Henry James were complainants, and this appellant, impleaded 
with Gideon Hawley, James King and others, were defendants, 
and entered with the register of the said Court of Chancery on 
the twenty-first day of July, 1835, as are hereinafter stated, to 
wit: 

She doth appeal from the whole of said decree. 

JEANNETTE BARKER, by 
THOS- W. TUCKER, 

Solicitor and Counsel, 



tn the Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of Gideon Hawley and James King, Respondents, im- 
pleaded with Augustus James, Catharine Elizabeth James, Ger- 
trude James, William Augustus James, William H. Barker, 
William James, Henry James, Lydia James, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
guardian ad litem, William E. Ross and Gertrude S. Ross, John 
B. James,Edward James, Catharine James, Ellen King James, 
Howard James, Robert James and Mary Ann King, to the pe- 
tition of appeal of Jeannette Barker, Appellant. 

These respondents not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition 
of appeal are contained and set forth, for answer thereunto, say, 
that they admit it to be true that such decree, as is complained 
of by the appellent, was made by the Court of Chancery as in the 
said petition of appeal is set forth ; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto, when the same shall be produced. And the said re- 
spondents are advised, believe, and therefore admit, that the said 
^cree is erroneous, and contrary to equity and justice, in the fol- 
lowing particulars as appealed from by these respondents, to wit, 
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in Ifae whole of the sixteenth sectioo, and in ali thoie parts of (fa 
fourteenth, twentj-sixtb, twenty-ninth and thirtieth sections of the 
said decree referred to in the petition of appeal of these respond* 
ents in this cause ; and they therefore eoncar with the appeliaiit 
in praying that the said decree may be corrected or modified in tlie 
particulars last above referred to, and embraced in the said petition 
of appeal. And these respondents in further answering the nvi 
petition of appeal, deny that the said decree is erroneous, or oaght 
to be reTorsed in any of the ottier particulars embraced in the Mid 
petition of appeal, and that the said decree, in all other respscta, 
except as set forth in the petition of appeal of these respondoali 
as aforesaid, is agreeable to equity and justice; and these respond* 
ents therefore pray, that the said decree may be in all respects if- 
firmed, except in the particulars above roentionedy and that the 
said last mentioned appeal may be dismissed this Court, so 6r as 
it may seek to alter tne said decree in any other respect 

JAMES KING, Solicitor far RespondeiUs. 



In the Court for the Trial of Impeachments and the Correction of 

Errors, 

The answer of Augustus James, Respondent^ impleaded with Gi- 
deon Hawley, James King, Catharine Elizabeth James, Gertrude 
James, William Augustus James, William H. Barker, William 
James, Henry James, Lydia James, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Manraret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wmiam 
James Gourlay, Anna McBride James, Elizabeth James, Harcia 
James, William James Barker^ Elizabeth Tillman James and 
Mary Helen James, by Alonzo C. Paige their guardian ad litem, 
William E. Ross and Gertrude S. Ross, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary Ann King, to the petition of appeal of 
Jeannette Barker, Appellant. 

This respondent, not confessing or acknowledging all or aof of 
the matters or things to be true, as in and by the said petitkNi of 
appeal are jpontained and set forth, for answer thereunto, says that 
be admits it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in tbe said 
petition of appeal is set Ifbrtb ; but as to the date, substance and 
contents thereof, this respondent humbly craves leave to reftr 
thereto when tbe same shall be produced. And th^ said respon- 
dent is advised, believes, and therefore admits that the said de- 
cree is erroneous, and contrary to equity and justice in tbe fol- 
lowing particulars, as appealed from by this respondent, to wit, in 
the whole of the sixteenth section, and in all those parts of the 
fourteenth, tWenty-sixth, twenty-ninth and thirtieth sections <tf the 
said decree referred to in the petition of appeal of the respoadeat 
in this cause ; and he therefore concurs with the appellant in p«iy* 
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hag diftt tiie Mid dteMe nmj be corrected or modified in the par- 
liralaiv lest ebore refened te» and embraced in tbe said petition of 
aj^pisal. And this respondent, in further answering the said peti- 
tion of appeal, denies that the said decree is erroneous, or ought 
to be re¥enied in anj of the other particulars embraced in the said 
petiddo gf appeal, and fliat the said decree, in all other respects 
eaooept as set forth in the petition of appeal of this respondent as 
aiMeiMud, is i^reeaUe to equity and justice ; and this respondent 
tliomfoie prays that the said decree may be in all respects affirmed, 
eseept in the particulars aboTe mentioned, and that the said last 
meiitKMied appeal may be dismissed this Court, so far as it may 
— ^ to alti^ the decree in any other respect. 

B. ROBINSON, Solicitor for Respondent. 



in the Ckmri for the TVial of Impeachments and the Correction of 

Errors* 

Tbe answer of Catharine Elisabeth James, Gertrude James and 
William Augustus James, by James L Roosevelt, Jun, their 
soardian ad utem, Respondents^ impleaded with Gideon Hawley, 
James King, Augustus James, William H.Barker, William James, 
Hennr James, Lydia James, Catharine James widow, Catharine 
Gounay, Robert Grourlay, John Gourlay, Margaret Gourlay, 
Jeannette Barber Gourlay, Elizabeth Gourlay, William James 
Crourlay,^ Anna McBride James, Elizabeth Janles, Marcia James, 
William James Barker, Elizabeth Tillman James and Mary 
Helen James, by Alonzo C. Paige, their guardian ad litem, Wil- 
liam E* Ross and Gertrude S. Iloss, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary Ann King, to the petition of appeal of 
Jeannette Barker, Appellant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto say, that 
they admit it to be true that such decree, as is complained of by 
tbe appellant, was made by the Court of Chancery, as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents Uiereof^ these respondents humbly crave leave to refer 
thereto when the same shall be produce^* And the said re- 
spondents are advised, believe, ana thereiore admit that the said 
deciee is erroneous, and contrary to equity and justice in the fol- 
lowing particnlare as appealed from by these respondents, to wit, 
in the whole of the sixteenth section, and in all thosO'parts of the 
fourteenth, twenty-sixth, twenty-ninth and thirtieth sections of the 
eaid decree referred to in the petition of appeal of these respon- 
dents in this cause ; and they therefore concur with tbe appellant 
in prayiQg that the said decree may be corrected or modmed in 
tbe particulars last above referred to, and embraced in the said 
petiooa of appeal. And theso respondents, in further answering 



in the whole of the sixteeiith m<^d, and iaV^^iM^i erronecnis, 
fourteenth, tweniy-eixth, twenty-ninth an^^^^ilknlftn embraced 
said decree referred to in the pelitioi|>^,^iaid decree, in all other 
ents in this caoee ; imd they tbere^^x.^^11 of appeal of these re- 
in praying that the eaid decree ip- .^^^ to equity and justice ; and 
particulars last above referr^ ^ . ^'J^t the said decree may be in 



of appeal. And these re ^>yid» particulars above mentioned^ 

' v:^^^ appeal may be dismissed this 
/j>!/ vfj^alter the said decree in any other 



petition of appeal, deny ' 
to be reversed in any r .^^^ 
petition of appeal, \ yVpf^ 
except as set fort^. '^^^ 
as aforesaid, is t ^^ -^ 



ents therefore j^* 
firmed, ezc^ 
said last xt 
itmay sf 



J. I. ROOSEVELT, Jim. 

Sbficttor for Respondent*. 



Oe JHal of In^iieachmeHts and the Qtrrection of 



Errors. 



fjohn B. James, Edward James, Cathariue Margaret 

$^?Sen ^'"5 James, Howard James^ Mary Ann King and 

f^ipeA jlffieSy inVAnis, by John V. L. Pruyn, their guardian ad 

fiol^^Jfpjeai^ with others, respondents, to the petition of 

Hi^^i of Jeeinneiie Barker, appellant. 

^ j«8pondents, not confessing or acknowledging all or any 

f^^^^iteTB or things in the said petition of appeal contained 

(ff t^^ forth to be true, for answer thereunto say, that they be- 

sod ^ to be true that such decree as is complained of by the said 

^^tiao^y was made by the Court of Chancery, but as to the 

npf^ substance and contents thereof, these respondentscrave leave 

^^^fer thereto when the same shall be produced. 

^^Aod these respondents further say that they are infiints of teo- 

, f years, and submit their rights and interests in the premises to 

the protection of this Court, and pray to be hence dismissed with 

«hfiir costs to be adjudged to them. 

"^ JOHN V. L. PRUYN, Sol in person. 

H. BLEECKER, ) . 
S. STEVENS, S ^^ 



Counsel 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 

The answer of Anna McBride James, an infant, by Henry H» Mar- 
tin, her guardian ad litem, impleaded with others as respondents 
to the petition of appeal of Jeannette Barker, appellants. 

This respondent not confessing or acknowedging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she believe 
it to be true that such decree as is complained of by the said ap- 
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Dt was made by the Court of Cbanceiy^ but as to the date^ 
ibstance and contents thereof, this respondent craves leave to 
er thereto, when the same shall be produced. 
^' nd this respondent further says that she is an infant of ten- 
'^ears, and submits her rights and interests in the premises to 
|t>tection of this Court, and prays to be hence dismissed with 
^ . costs to be adjudged to her. 

^ X H. H. MARTIN, 1^1 in person. 

"^ ^-^ D. D. BARNARD, of Counsel 



In the Court for the T\rial of Impeiochments and the Correction of 

Errors. 

The answer of John Gourlay, Margaret Oourlay, Jeannette Bar- 
ber Gonrlay, Elizabeth Gourlay and William James Gourlay 
infants, by Archibald Gourlay, their guardian ad litem, implead- 
ed with others as respondents to the petition of appeal of Jean- 
nette Barker, Appellant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained 
and set forth, to be true, for answer uiereunto, say, that they be- 
lieve it to be true, that such decree, as is complained of by the 
said appellant, was made by the Court of Chancery ; but as to the 
date, substance and contents thereof, these respondents crave 
leave to refer thereto when the same shall be produced. 

And these respondents further say, that they are infants of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

H. H. MARTIN. Sol. for 

guardian ad litem. 
J. C. SPENCER, of Counsel. 



In the Court for the Trial of Impeachments and the Correction of 

Errors. 



"William H. Barker, impleaded with others, Respondents^ 

ads. 
Jeannette Barker, Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things, as set forth by the said petition of appeal to 
be true, for answer thereto, says, that he is informed and be- 
lieves, that such joint decree, as set forth in said petition, was 
made by the said Court of Chancery ; but this respondent is igno- 
rant of the date, substance or contents thereof, and begs leave to 
refer thereto when the same shall be produced. 



And thur respondent is advised and admits, that said decree ii 
erroneous, and ought to be reversed in the several particahn set 
forth in the said petition. 

J. VAN BUREN, aoUaUn-, 
and of Counsel for rttpmdenU. 



In the Court for the TVial of Impeachments and the Corrtctim of 

Errors. 

Jeannette Barker, by John Walworth, her next friend, AffdUa^ 

vs. 

Oideon Hawlej, James King, Augustus James and Elizabeth his 
wife, Marcia James, William H. Barker, William James, Henry 
'James, John B. James, Edward James, Catharine Mamret 
Jaoies, Ellen Kmg James, Howard Jjiftnes, Mary Ann King, 
Robert James, Lydia James, Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, Williaoi 
James Baricer, Mary Helen James, Wuliam E. Ross and Ger- 
trude 8. his wife. Catharine Gourlay, Robert Gourlay, John 
Gouriay, Margaret Gourlay, Jeannette Barber Gourlay, Elisa- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of William James Barker, son of Jean- 
nette Barker, an infant under the age of twenty-one years, by 
Alonzo C. Paiffc, his guardian ad litem, one of the respondenU to 
the petition ofappeal of Jeannette Barker, by John Walworth, 
her next friend, Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto says, that 
he believes it to be true that such joint decree, as is complained of 
by the said appellant, was made by the Court of Chancery, as in 
the said petition of appeal is set forth ; but as to the date, sab- 
stance and contents thereof, this respondent humbly craves leave 
to refer thereto when the same shall be produced. And this re- 
spondent is advised and believes, that the 16th, 17th and ISA 
sections of said decree, and the whole of the S6th section, except 
the first paragraph thereof, are erroneous, and ought to be revers- 
ed ; and also that so much of the 14th section as declares the es- 
tates in remainder for life therein mentioned, contingent remaJA- 
ders, is erroneous, and ought to be reversed ; this respondent in- 
sisting that such remainders are valid as vested remainders, limited 
on the trust term ; and also that so much of the 39th and 80th 
sections of said decree as declare the conditions, or either of 
them, annexed to the estates therein mentioned, to be conditions 
precedent, are erroneous, and ou^bt to be reversed ; this respon- 
dent insisting that the said conditions are only conditions saW 
auent. And this respondent is further advised and believes that 
lie whole of the remaining part of said decree is agreeable tf> 
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•quity and justice, and he therefore prays that the same may be 
affirmed. And thto respondeat, by his guardian ad litem, further 
answering, sajrs, tnat he is an infant under the age of twenty-one 
years, ai^ he therefore submits all his rights and interests in the 

Semises to the decision of this Honorable Court ; and being an in- 
nt under the age of twenty-one years, prays that they may be 
protected by this fionorable Court, and preserved for his benefit, 
and that such decree may be made by this Court as shall be agree* 
aUe to equity and good conscience, and that costs on said appeal 
may be adjudged to this respondent. 

WILLIAM JAMES BARKER, 
By A. C. PAIGE, Guardian ad litem, 

and Solicitor in person* 
P. POTTER, of Counsel 



in ike Court for ike THal of hnpeachments and the O^rreciion ^ 

Errors. 

Jeanofltte Barker, wife of William H. Barker, by John Walworth, 

her next friend, Jippellani, 

vs* 

Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, WiUuun James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, Ro- 
bert James, Lydia James, Catharine James widow, Anna Mc« 
Bride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, William E. Ross and Ger- 
trude S. his wife« Catharine Gourlay, Robert Gourlay, John 
Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, Eliza- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Mary Helen James, wife of John B* 
James, an iniant under the age of twenty-one years, by Alonzo O. 
Paige, her guardian ad litem, one of the respondents to the petition 
of appeal of Jeannette Barker, wife of William H. Barker, by John 
Walworth, her next friend, appellant. 

This respondent, not confessing or acknowledging all or any of 
the oftatters or things to be true, as in and by the said petition of 

rMil are contained and set forth, for answer thereto, says that 
believes it to be true that such joint decree, parts of which are 
complained of by the appellant, was made by the Court of Chan* 
eery, as in the said petition of appeal is set forth ; but as to the 
date, substance ana contents thereof, this respondent humbly 
crayes leave to refer thereto when the same shall be produced. 

And this respondent is advised and believes that the said Slst 
and 32d sections of said decree, complained of by the said wpel* 
lant, are agreeable to equity and justice, and she therefore bum* 
Uy prays that the same may be affirmed. And this respondent is 
fttrCher advised and believes, that the whole of the remaining sec^ 



tioai of said decree, (excepting the 2Ut and 23d,) also compUa- 
ed of by said appellant, are erroneous, and ongfit to be reTeraed. 
And this respondent further answering, saith, that she is an in- 
fant under the age of twenty-one years, and submits all her rights 
and interests in the premises to the decision pf this Honorable 
Court ; and being an infant under the age of twenty-one yean, 
prays that they may be protected by this Honorable Court, and 
preserved for her benefit, and that such decree may be made bjr 
this Court as shall be agreeable to equity and good conscience, and 
that costs on said appeal ipay be adjudged to this respondent. 

MARY HELEN JAMES, 
By A. C. PAIGE, her guardian ad Him, 

and Solicitor in person. 
P. POTTER, of CounseL 



M the Court for the TVial of Impeachments and the Correetien of 

Errors. 

Jeannette Barker, wife of William H. Barker, by John Walwortb, 

her next friend, Appellant^ 
vs. 

Gideon Hawley, James King, Augustus James and Elizabeth bis 
wife, Marcia James, William James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, 
Robert James, Lydia James, . Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, William E. Ross and Ger- 
trude S. his wife, Catharine Gourlay, Robert Gourlay, John 
Gouriay, Margaret Gourlay, Jeannette Barber Gourlay, Elisa- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Elizabeth Tillman James, daughter of 
William and Marcia Jame^, by Alonzo C. Paige, her guardian ad 
litem, one of the respondents to the petition of appeal of Jeannetta 
Barker, wife of William H. Barker, by John Walworth, her next 
friend, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things io be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereto, says that 
she believes it to be true that such joint decree, parts of which are 
complained of by the appellant, was made by the Court of Chan- 
cery, as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent hamblj 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said IKUt 
and 32d sections of said decree, complained of by the said appoi- 
lant, are agreeable to equity and justice, and she therefore humbly 
prays that the same mi^ be affirmed. And this respondent is fu^' 
ther advised and believes, that the whole of the remaining sectioof 
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of said decree, ^excepting the Slst and 22d,) also complained pf 
by the said appellant, are erroneous, and ought to be reversed. 

And this respondent further answering, saith that she is an in- 
fant under the age of twenty-one years, and submits all her rights 
and interests in the premises to the decision of this Honorable 
Court; and being an infant under the age of twenty-one years, 
prays that thev may be protected by this Honorable Court, and 
preserved for her benefit and that such decree may be made by 
this Court as shall be agreeable to equity and good conscience, 
and that costs on said appeal may be adjudged to this respondent. 

ELIZABETH TILLMAN JAMES, 
By A. C. PAIGE, her guardian ad Utemy 

and Solicitor in person. 
P. POTTER, of Counsel 



In the Court for the DHal of Impeachments and the Correction of 

Errors. 

Jeannette Barker wife of Wflliam H. Barker, by John Walworth, 

her next friend, Appellant^ 
vs. 

CUdeon Hawley, James Kinp;, Augustus James and Elizabeth hb 
wife, Marcia James, Wilham James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, Ro- 
bert James, Lydia James, Catharine James widow, Anna McBride 
James, Elizabeth Tillman James, Catharine Elizabeth James, 
Gertrude James, William Au^stus James, William James 
Barker, Mary Helen James, William E. Ross and Gertrude S. 
bis wife, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gouriay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay and William James Gourlay, Respondents. 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paige, her next friend, one of the respondents to the 
petition of appeal of Jeannette Barker, wife of William H. Barker, 
ny John Wahvorlb, her next friend, appellant. 

This respondent, not confessing or acknowledging nil or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereto savs, that 
she believes it to be true that such joint decree, parts of which are 
Gomptained of by the appellant, was made by the Court of Chan- 
cery as in the said petition of appeal is set forth; but as to the 
date, substance or contents thereof, this respondent humbly 
craves leave to refer thereto, when the same shall be produced. 
And this respondent is'advised and believes, that the said Slst, and 
ftod sections of said decree, complained of by the said appellant, 
are agreeable to equity and justice, and she therefore humbly prays 
tibat the same may be affirmed. And this respondent is further ad- 
vised and believes, that the whole of the remainine sections of said 
decree, (excepting the 21st and 23nd,) aJso comfHained of by the 
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•aid appellaDt, are erroneous and ought to be reversed. And this 
responoeut further auswering, saith that she is a feme covert, and 
submits all her rights and interests in the premises to the decision 
of this Honorable Court ; and being a feme covert, pray* that they 
may be protected by this Honorable Court, and preserved for her 
benefit, and that such decree may be made by this Court as shall 
be agreeable to equity and good conscience, and that costs on said 
appeal may be adjudged to this respondent. 
■ *^ MARCIA JAMES, 

By A. C. PAIGE, her next friend, 
and Solicitor in person. 

P. POTTER, of Counsel. 



In the Court for the TVial of Impeachments and the Correction of 

Errors. 

The answer of Elizabeth James, by Beverly Robinson her next 
friend, Respondenty impleaded with Augustus James, Gideon 
Hawley, James King, Catharine Elizabeth James, Gertrude 
James, William Augustus James, William James, Henry James, 
Jeannette Barker, William H. Barker, Lydia James, Catbarioe 
James widow, Catharine Gourlay, Robert Oourlay, John Oour- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth 
Gourlay, William James Gourlay, Anna McBride James, Eli- 
zabeth James, Marcia James, William James Barker, Elizabeth 
Tillman James and < Mary Helen James, by Alonzo C. Paige 
their guardian ad litem, William E. Ross and Gertrude S. Roes, 
John B. James, Edward James, Catharine James, Ellen King 
James, Howard James, Robert James and Marv Ann King, to 
the petition of appeal of Jeannette Barker, by her guardian ad 
litem, John Wuworth, Appellant. 

This respondent, not confessing or acknowledging all or any ot 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto, says, that 
she admits it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof, this respondent humbly craves leave to refer 
thereto when the same shall be produced. And this said respon- 
dent is advised, believes, and therefore admits that the said decree 
is erroneous, and contrary to equity and justice in the following 
particulars as appealed from by her husband Augustus James, to 
wit, in the whole of the sixteenth section, and in all those parts of 
the twentynsixth, twenty-ninth and thirtieth sections of the said 
decree referred to in the petition of appeal of the said Augustus 
James ; and she therefore concurs with the appellant in praying 
that the said decree may be corrected or modified in the particulars 
last above referred to, and set forth in the last mentioned petition 
of appeal. And this respondent, in further answering the said 
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petition of appeal of the said Jeannette Barker, denies that the 
decree is erroneous, or ought to be reversed in any of the other 
particular^ than as above set forth, and that the said decree, in all 
other respects, is agreeable to equity and justice; and this respon- 
dent therefore prays that the said decree may be in all*other re* 
spects affirmed. And this respondent further answering, saith that 
she is a feme covert, and submits all her rights and interests in the 
premises to the decision of this Honorable Court; and being a feme 
Invert, prays that they may be protected by this Honorable Court, 
and preserved for her benefit, and that such decree may be made 
by this Court as shall be agreeable to equity and good conscience, 
and that costs on this appeal may be adjudged to this respondent. 

ELIZABETH JAMES, by 
BEVERI.Y ROBINSON, her next 

friendy ifc, and Solicitor in person. 
HENRY R. STORRS, of Counsel. 
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VUb respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contain^ and set forth, for answer thereunto says, that 
she. admits it to be true that such decree, as is complained of by the 
appeHant, was made by the Court of Chancery, as in the said pe- 
tition of appeal is set forth ; but as to the date, substance and con- 
tents thereof, this respondent humbly craves leave to refer there- 
to, when the same shall be produced. And this said respondentia 
advised, believes, and therefore admits, that the said decree is erro- 
neous and contrary to equity and justice in the following particu- 
lars as appealed from by her husband, Augustus James, to wit, in 
the whole of the sixteenth section, and in all those parts of the 
twenty-sixth, twenty-ninth and thirtieth sections of the said de- 
cree referred to in the petition of appeal of the said Augustus 
James ; and she therefore concurs with the appellant in praying 
that the said decree may be corrected or mpdified in the partica- 
lars last above referred to, and set forth in the last mentioned peti- 
tion of appeal. And this respondent, in further answering the 
said petition of appeal of the said William H. Barker, denies that 
the said decree is erroneous, or ought to be reversed in any of the 
other particulars, than as above set forth, and that the said decree, 
in all other respects, is agreeable to equity and justice ; and this 
respondent therefore prays that the said decree may be in all other 
respects affirmed. 

And this respondent further answering, saith that she is a feme 
covert and submits all her rights and interests in the premises to 
the decision of this Honorable Court ; and beii^; a feme covert, 
prays that they may be protected by this Honorable Court, and pre- 
served for her benefit, and that such decree may be made by this 
Court as shall be agreeable to equity and good conscience, and 
that costs on this appeal may be adjured to this respondent. 

ELIZABETH JAMES, by 
BEVERLY ROBINSON, her next 
friendy SfC^ and Solicitor in person. 
HENRY R. STORRS, of Counsel 



in the Court for the 7Ha/ of Impeachments and the Correction of 

Errors. 

Jeannette Barker, by John Walworth, her guai^ 

dian ad litem, 
vs. 
OideoB Hawley, James King and others, Re- 
spondents. 

Sfb tke Pre9idtnt of the Senate, the Senators and the Justices of the 
Supreme Court of the State of J^euhYork, in the Court for the 
fnal of Impeachments and the Correction of Errors. 

TThe petitioB and appeal of Jeannette Barker, by John Wal- 
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worth, her guardian ad litem, one of the defendants in the origi- 
nal hill filed in the Coari below, and also in the cross bill filed in 
the same court, and the appellant herein, respectfully sheweth, 

That she doth hereby appeal to this Court for the Trial of Im- 
peachments and the Correction of Errors, from all parts of the 
joint decree made in the Court of Chancery of the State of New- 
York on the twenty-first day of July, in the year of our Lord one 
thousand eight hundred and thirty-five, in a certain original suit 
therein depending, wherein the above named/Jideon Hawley and 
James King were complainants, and William James, Augustus 
James and others, and this appellant, were defendents; and also 
in a cross suit therein depending, in which William James and 
Henry James were complainants, and this appellant, impleaded 
with Gideon Hawley, James King and others, were defendants, 
and entered with the register of the said Court of Chancery on 
the twenty-first day of July, 1835, as are hereinafter stated, to 
wit: 
She doth appeal from the whole of said decree. 

JEANNETTE BARKER, by 
THOS. W. TUCKER, 

Solicitor and Counsel. 



in the Court for the 7Ha/ of Impeachments and the Correction of 

Errors. 

The answer of Gideon Hawley and James King, Respondents, im- 
pleaded with Augustus James, Catharine Elizabeth James, Ger- 
trude James, William Augustus James, William H. Barker, 
William James, Henry James, Lydia James, Catharine James 
widow, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay, William James Gourlay, Anna McBride James, Elizabeth 
James, Marcia James, William James Barker, Elizabeth Till- 
man James and Mary Helen James, by Alonzo C. Paige, their 
ffuardian ad litem, William E. Ross and Gertrude S. Ross, John 
B. James^Eldward James, Catharine James, Ellen King James, 
Howard James, Robert James and Mary Ann King, to the pe- 
tition of appeal of Jeannette Barker, Appellant. 

These respondents not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition 
of appeal are contained and set forth, for answer thereunto, say, 
that they admit it to be true that such decree, as is complained 
of by the appellent, was made by the Court of Chancery as in the 
said petition of appeal is set forth; but as to the date, substance 
and contents thereof, these respondents humbly crave leave to re- 
fer thereto, when the same shall be produced. And the said re- 
spondents are advised, believe, and therefore admit, that the said 
decree is erroneous, and contrary to equiiy and justice, in the fol- 
lowmg particulars as appealed from by these respondents, to wit, 



ii> ibe whole of the rixteenth sectioo, and ia all thoae pMto (rf At 
fourteenth, twenty-eixtb, twenty-ninth and tfairtiaili aecliom of fhe 
said decree referred to in the petition of appeal of theae respond, 
ents in this caose ; and they therefore concar with the appellant 
in prayiog that the said decree may be corrected, or modifiea ia the 
particulars last above referred to, and embraced in the said petitioa 
of appeal. And these respondents in farther aoawering the laid 
petition of appeal, deny that the said decree is erroneous, or oufjUi 
to be reversed in any of the other particolors embraced in thenid' 
petition of appeal, and that the said decree, in all other respects^ 
except as set forth in the petition of appeal of these respondaaii 
as aforesaid, is agreeable to equity and justice; and these re^Nmd* 
ents therefore pray, that the said decree may be in all respects at 
firmed, except in the particulars above mentioned, and that the 
said last mentioned appeal may be dismissed thia Courts so br as 
it may seek to alter toe said decree in any other respect. 

JAMES KING, Solicitor for Respanidents. 



In the Court for the Trial of Impeachments and the Correction of 

Errors, 

The answer of Augustus James, Respondent^ impleaded with Gi- 
deon Hawley, James King, Catharine Elizabeth James, 6ertnkl# 
James, William Augustus James, William H. Barker* William 
James, Henry James, Lydia James, Catharine James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Mamret 
Gourlay, Jeaunette Barber Gourlay, Elizabeth Gourlay, Wuliam 
James Gourlay, Anna McBride James, Elizabeth James, Marcia 
James, William James Barker^ Elizabeth Tillman James and 
Mary Helen James, by Alonzo C. Paige their guardian ad litem, 
WilUam E. Ross and Gertrude S. Ross, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary Ann King, to the petition of appeal of 
Jeannette Barker, Appellant. 

This respondent, not confessing or acknowledging all or anf of 
the matters or things to be true, as in and by the said petitiea of 
appeal arc i^ontained and set forth, for answer thereunto, say0 that 
he admits it to be true that such decree, as is complained of bj 
the appellant, was made by the Court of Chancery, as in tbe said 
petition of appeal is set forth ; but as to the date, substance afld 
contents thereof, this respondent humbly craves leave ^ reft' 
thereto when the same shall be produced. And this said respon- 
dent is advised, believes, and therefore admits that the said de- 
cree is erroneous, and contrary to equity and justice in tbe fol- 
lowing particulars, as appealed from by thk respondent, to wit, iQ 
the whole of the sixteenth section, and in all those parts o( tbe 
fourteenth, twenty-sixth, twenty-nintJh and thirtieth sections f^tto 
said decree referred to in the petition of appeal of the respondefit 
in this cause ; and he therefore concurs with the appellant in pi^f* 
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iag thftt the Mid d6ciM may he correeted or modified id the par* 
liralani kurt abore referred to, and embraced in the said petition of 
lypoal. And this reqpondent, in further answering the said peti- 
tion of appeal, denies that tlie said decree is erroneous, or ought 
to be reversed in any of the other particulars embraced in the said 
petitido gf appeal, and that the said decree, in all other respects 
eaccqpt as set forth in the petition of appeal of this respondent as 
aiireaaid, is agreeable to equity and justice ; and this respondent 
therefore prays that the said decree may be in all respects affirmed, 
except in the particulars above mentioned, and that the said last 
me&tKMied appeal may be dismissed this Court, so far as it may 
to altar the decree in any other respect* 

B« ROBINSON, Solicitor for Respondent. 



in the Court for the THo/ of Impeachments and the Correction of 

Errors. 

The answer of Catharine Elizabeth James, Gertrude James and 
William Augustus James, by James I. Roosevelt, Jun. their 
soardian ad litem, Respondents^ impleaded with Gideon Hawley, 
James King, Augustus James, William H.Barker, William James, 
HeniT James, Lydia James, Catharine James widow, Catharine 
Gourlay, Robert Gourlay, John Gourlay, Marearet Gourlay, 
Jeannette Barber Gourlay, Elizabeth Gourlay, William James 
Crourlay,, Anna McBride James, Elizabeth Janies, Marcia James, 
WHliam James Barker, Elizabeth Tillman James and Mary 
Helen James, by Alonzo C. Paige, their guardian ad litem, Wil- 
liam E. Ross and Gertrude S. Ross, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary 4nn King, to the petition of appeal of 
Jeannette Barker, Jippellant. 

These respondents, not confessing or acknowledging all or any 
of Ihe matters w things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto say, that 
they admit it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof^ these respondents humbly crave leave to refer 
tliereto when the same shall be produce^* And the said re- 
spondents are advised, believe, and therefore admit that the said 
decree is erroneous, and contrary to equity and justice in the fol- 
lowing particalars as appealed from by these respondents, to wit, 
in the whole of the sixteenth section, and in all tnose'parts of the 
fourteenth, twentyndxth, twenty-ninth and thirtieth sections of the 
eaid decree referred to in the petition of appeal of these respon- 
dents in this cause ; and they therefore concur with the appellant 
in prayii^ that the said decree may be corrected or moduied in 
the particulars last above referred to, and embraced in the said 
petioon of appeaL And theso respondents, in further answering 



in the whole of the sixteeDth seetioo, and in tSk those parte effti 
fourteenth, twentjr-eixtb, twentj-nintb and thirtieth eectkna of Um 
said decree referred to in the petition of appeal of these respoad. 
ents in this canae ; and they therefore concur with the appelhot 
in praying that the said decree maty be corrected or modified in the 
particulars last aboye referred to, and embraced in the said petitioD 
of appeal. And these respondents in farther answering tlie atid 
petition of appeal, deny that the said decree is erroneous, or oariit 
to be reversed in any of the other particulars embraced m the aaid 
petition of appeal, and that the said decree, in all other respsclB, 
except as set forth in the petition of appeal of these respondeatt 
as aforesaid, is agreeable to equity and justice; and these re^Kmd* 
ents therefore pray, that the said decree may be in aU respects at 
firmed, except in tiie particulars above mentioned, and that tbs 
said last mentioned appeal may be dismissed this Court, so fiir as 
it may seek to alter tne said decree in any other respect 

JAMES KING, SoUcUorfar Re$pondaUs. 



In the Court for the Trial of Impeachments and the Correcfion iff 

Errors, 

The answer of Augustus James, Respondent j impleaded with Gi- 
deon Hawley, James King, Catharine Elizabeth James, Crertrwlf 
James, William Augustus James, William H. Barker, William 
James, Henry James, Lydia James, Catharioe James widow, 
Catharine Gourlay, Robert Gourlay, John Gourlay, Margaret 
Gourlay, Jeannette Barber Gourlay, Elizabeth Gourlay, Wmiam 
James Gourlay, Anna McBride James, Elizabeth James, Marcia 
James, William James Barker^ Elizabeth Tillman James and 
Mary Helen James, by Alonzo C. Paige their guardian ad litem, 
William E. Ross and Gertrude S. Ross, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary Ann King, to the petition of appeal of 
Jeannette Barker, Jlppettant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petitioa of 
appeal are c^ontained and set forth, for answer thereunto, says that 
he admits it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in tbe ssid 
petition of appeal is set forth ; but as to the date, substaace and 
contents thereof, this respondent humbly craves leave to reftf 
thereto w^hen the same shall be produced. And ibis said respei^- 
dent is advised, believes, and therefore admits that the said de- 
cree is erroneous, and contrary to equity and justice in the fol- 
lowine particulars, as appealed from by this respondent, to wit, ia 
the whole of the sixteenth section, and in all those parts o( tbe 
fourteenth, t\^enty-sixth, twenty-nintib and thirtieth sections of tbs 
said decree referred to in the petition of appeal of the respoodeot 
in this cause ; and he therefore concurs with the appellant in prtf- 



819 

lag that the Mad dtorM may be corrected or modMbd in the par> 
tjralaiv fast above referred to, and embraced in the said petition of 
•ppsal. And this req>oildent, in further answering the said peti- 
tion of appeal, denies that the said decree is erroneous^ or ought 
to be reversed in any of the other particulars embraced in the said 
petidon of appeal, and that the said decree, in all other respects 
eaceept as set forth in the petition of appeal of this respondent as 
aimeaid, is i^reeaUe to equity and justice ; and this respondent 
tharefore prays that the said decree may be in all respects affirmed, 
aaeeipt in the particulars above mentioned, and that the said last 
mentMNied appeal may be dismissed this Court, so far as it may 
"'^ to tit^r the decree in any other respect. 

B. ROBINSON, Solicitor for Respondent. 



in ike Churt for the Trial of Impeachments and the Cknrection of 

Errors. 

The answer of Catharine Elizabeth James, Gertrude James and 
William Augustus James, by James I. Roosevelt, Jun. their 
ffuardtan ad litem. Respondents^ impleaded with Gideon Hawley, 
James King, Augustus James, William H.Barker, William James, 
Henry James, Lydia James, Catharine James widow, Catharine 
Oouiiay, Robert Gourlay, John Gouriay, Margaret Gourlay, 
Jeannette Barber Gourlay, Elizabeth Gourlay, William James 
Crourlay,^ Anna McBride James, Elizabeth JaiDes, Alarcia James, 
WHliam James Barker, Elizabeth Tillman James and Mary 
Helen James, by Alonzo C. Paige, their guardian ad litem, Wil- 
liam E. Ross and Gertrude S. Koss, John B. James, Edward 
James, Catharine James, Ellen King James, Howard James, 
Robert James and Mary Ann King, to the petition of appeal of 
Jeannette Barker, Appellant. 

These respondents, not confessing or acknowledging all or any 
of the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto say, that 
tney admit it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof^ these respondents humbly crave leave to refer 
thereto when the same shall be produce^. And the said re- 
spondents are advised, believe, ana therefore admit that the said 
oecree is erroneous, and contrary to equity and justice in the fol- 
lowing particnlars as appealed from by these respondents, to wit, 
kk the whole of the sixteenth section, and in all thosC'parts of the 
fourteenth, twenty-sixth, twenty-ninth and thirtieth sections of the 
•aid decree referred to in the petition of appeal of these respon- 
dents in this cause ; and they therefore concur with the appellant 
in prayii^ that the said decree may be corrected or modified in 
the particulars last above referred to, and embraced in the said 
petiuon of appeaL And tkeso respondents, in further answering 



ID the whole of the sixteenth sectioii, and jm^ ^^lee^semmeoos, 
fourteenth, twenty^rixtb, tweiUy-nintb^ j^^lteilmrs embraced 
said decree referred to in the peaU** ^^mA decree, in all other 
ents in this cause ; Mid they th^ y^^^doik of appeal of these re- 
in praying that the said decr^ ^^^^ equity and justice ; and 
particulars last above ref :<>'/^^«* *^® »**d decree may be in 




to be reversed in ar .v^^^j^^ 

Ecipt°as sJf5?!/;i^^ J. I. ROOSEVELT, Jun^ 

as aforesaid, ? >jj "^ Sbfictfor for Respandentf. 

ents therefo ^^ 

firmed, er — — — 

said last 

it may ^ Trial of Impeachment and the Correction of 

/ ^'^^ Esrrort. 

fjohn B. James, Edward James, Catharine Margaret 
/ tTM^rSen King James, Howard James, Mary Ann King and 
/ ^/»^ fames, in^nts, by John V. L. Pruyn, their guardian ad 

/j(?^^^Lpjeaded with others, respondents, to the petition of 

^tef^, ^fVeaanette Barker, appellant 

^0 respondents, not confessing or acknowledging all or any 

f^0BiteTB or things in the said petition of appeal contained 

of ^i forth to be true, for answer thereunto say, that they be- 

»od i^iQbe true that such decree as is complained of by the said 

If^^ll^pts, was made by the Court of Chancery, but as to the 

«PP^ substance and contents thereof, these respondentscrave leave 

rk^^ thereto when the same shall be produced. 
^^Aad these respondents further say that they are infants of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

JOHN V, L. PRUYN, Sol in person. 



H. BLEECKER, ) - ^^^.^^^i 
S. STEVENS, 1 •/ ^'*'"*'- 



In the Court for the JHal of Impeachments and the Correction of 

Errors. 

The answer of Anna McBride James, an infant, by Henry H« Mar- 
tin, her guardian ad litem, impleaded with others as respondents 
to the petition of appeal of Jeannette Barker, appellants. 

This respondent not confessing or acknowedging all or any of 
the matters or things in the said petition of appeal contained and 
set forth to be true, for answer thereunto says, that she believes 
it to be true that such decree as is complained of by the said ap- 
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int was made by the Court of Cbanceiy^ but as to the date^ 

Vibstance and contents thereof, this respondent craves leare to 

Ver thereto, when the same shall be produced. 

^nd this respondent further says that she is an infant of ten- 

ArearSy and submits her rights and interests in the premises to 

>7)rotection of this Court, and prays to be hence dismissed with 

^er costs to be adjudged to her. 

H. H. MARTIN, Sol in person. 
D. D. BARNARD, of Ck)un8el 



/» ike Court for the 7Ha/ of Impeachments and the Correction of 

Errors. 

The answer of John Oourlay, Margaret Gourlay, Jeannette Bar- 
ber Gourlay, Elizabeth Oourlay and William James Gourlay 
infants, by Archibald Gourlay, their guardian ad litem, implead- 
ed with others as respondents to the petition of appeal of Jean- 
nette Barker, Appellant. 

These. respondents, not confessing or acknowledging all or any 
of the matters or things in the said petition of appeal contained 
and set forth, to be true, for answer thereunto, say, that they be- 
lieve it to be true, that such decree, as is complained of by the 
said appellant, was made by the Court of Chancery ; but as to the 
date, substance and contents thereof, these respondents crave 
leave to refer thereto when the same shall be produced. 

And these respondents further say, that they are infants of ten- 
der years, and submit their rights and interests in the premises to 
the protection of this Court, and pray to be hence dismissed with 
their costs to be adjudged to them. 

H. H. MARTIN, Sol. for 

guardian ad litem. 
3. C. SPENCER, of Counsel. 



b^ the Court for the Trial of Impeachments and the Correction of 

Errors. 



WilUam H. Barker, impleaded with others. Respondents^ 

ads. 
Jeannette Barker, Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things, as set forth by the said petition of appeal to 
be true, for answer thereto, says, that he is informed and be- 
lieves, that such joint decree, as set forth in said petition, was 
made by the said Court of Chancery ; but this respondent is igno- 
rant of the date, substance or contents thereof, and begs leave to 
refer thereto when the same shall be produced. 



And thur respondent is advised and admits, that said decree is 
erroneous, and ought to be reversed in the several particidan set 
forth in the said petition. 

J. VAN BUREN, A&ifer, 
and of Counsel far rnpcndmU, 



In the Court for the TVial of Impeachments and the Correction of 

Errors. 

Jeannette Barker, by John Walworth, her next friend, ^ppdkaU^ 

vs. 

Gideon Hawlej, James King, Augustus James and Elizabeth his 
wife, Marcia James, William H. Barker, William James, Heniy 
James, John B. James, Edward James, Catharine Mamret 
James, Eikm King James, Howard JtOnes, Mary Ado Eiog, 
Robert James, Lydia James, Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Eliz^th 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, W&iam E. Ross and 6e^ 
trade S. his wife. Catharine Gouriay, Robert Gourlay, John 
Crourlay, Margaret Gourlay, Jeannette Barber Gourlay, Elisft- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of William James Barker, son of Jean- 
nette Barker, an infant under the age of twenty-one years, by 
Aloozo C. Paiee, his guardian ad litem, one of the respoDdenta to 
the petition of appeal of Jeannette Barker, by John Walwortb, 
her next friend, •Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contain^ and set forth, for answer thereunto sajrs, that 
he believes it to be true that such joint decree, as b complained of 
by the said appellant, was made by the Court of Chancery, aa ia 
the said petition of appeal is set forth ; but as to the date, aab- 
stance and contents thereof, this respondent humbly craves leave 
to refer thereto when the same shall be produced. And this re- 
spondent is advised and believes, that the 16th, 17th and 18th 
sections of said decree, and the whole of the 26th section, except 
the first paragraph thereof, are erroneous, and ought to be revers- 
ed ; and also that so much of the 14th section as declares the es- 
tates in remainder for life therein mentioned, contingent remain- 
ders, is erroneous, and ought to be reversed ; this respondent ^ 
sisting that such remainders are valid as vested remainders, limited 
on the trust term ; and also that so much of the 29th and SOth 
sections of said decree as declare the conditions, or either of 
them, annexed to the estates therein mentioned, to be conditions 
precedent, are erroneous, and ou^ht to be reversed ; this respon- 
dent insisting that the said conditions are only conditions sobae- 
auent. And this respondent is further advised and believes that 
lie whole of the remaining part of said decree is agreeaUe to 



•quitjr and jwtice, aod he therefore prays that the same may be 
affirmed. And tbb respondeot, by his guardian ad litem, further 
answering, says, tnat he is an infant under the age of twenty-one 
years, ai^ he therefore submits all his rights and interests in the 
premises to the decision of this Honorable Court ; and being an in* 
fiint under the age of twenty-one years, prays that they may be 
protected by this Honorable Court, and preserved for his benefit, 
and that such decree may be made by this Court as shall be agree* 
aUe to equity and good conscience, and that costs on said appeal 
may be adjudged to this respondent. 

WILLIAM JAMES BARKER, 
By A. C. PAIGE, Guardian ad litems 

and Solicitor in person* 
P. POTTER, of Counsel. 



in ike Camrt for the Drial of hnpeachments and the Cknrectian of 

Errors. 

JeauMlte Backer, wife of William H. Barker, by John Wtdworth, 

her next friend, Jlppellantf 

vs. 

Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, WiUmm James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, Ro- 
bert James, Lydia James, Catharine James widow, Anna Mc« 
Bride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, Wuliam E. Ross and Ger- 
trude S. his wife, Catharine Gourlay, Robert Gourlay, John 
Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, Eliza- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Mary Helen James, wife of John B. 
James, an intant under the age of twenty-one years, by Alonzo O. 
Paige, her euardian ad litem, one of the respondents to the petitioD 
of appeal of Jeannette Barker, wife of William H. Barker, by John 
Waiworth, her next friend, appellant. 

This respondent, not confessing or acknowledging all or any of 
the nsatters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer tliereto, says that 
soe believes it to be true that such joint decree, parts of which are 
complained of by the appellant, was made by the Court of Chan* 
eery, as in the said petition of appeal is set forth ; but as to the 
date, substance ana contents thereof, this respondent humbly 
craves leave to refer thereto when the same shall be produced. 

And this respondent is advised and believes that the said £lst 
and 32d sections of said decree, complained of by the said appet 
kmt, are agreeable to equity and justice, and she therefore bum* 
Uy prays that the same may be affirmed. And this res)Moident is 
ItartMf advised and believes, that the whole of the remaining sec* 
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tioDB of said decree, (excepting the dlst and S3d,) ako compkun- 
ed of by said appellant, are erroneous, and ongfit to be reversed. 

And this respondent further answering, saith, that she is an in- 
fant under the age of twenty-one years, and submits all her rights 
and interests in the premises to the decision pf this Honorable 
Court ; and being an infant under the age of twenty-one years, 
prays that they may be protected by this HonoraUe Court, and 
preserved for her benefit, and that such decree may be made by 
this Court as shall be agreeable to equity and good conscience, and 
that costs on said appeal rpay be adjudged to this respondent. 

MARY HELEN JAMES, 
By A. C. PAIGE, her guardian ad litem, 

and Solicitor in person. 
P. POTTER, of Counsel. 



In the Court for the Drial of Impeachments and the Correction of 

Errors. 

Jeannette Barker, wife of William H. Barker, by John Walworth, 

her next friend, Appellant^ 
vs. 

Gideon Hawley, James King, Augustus James and Elizabeth his 
wife, Marcia James, William James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, 
Robert James, Lydia James, . Catharine James widow, Anna 
McBride James, Elizabeth Tillman James, Catharine Elizabeth 
James, Gertrude James, William Augustus James, William 
James Barker, Mary Helen James, William E. Ross and Ger- 
trude S. his wife, Catharine Gourlay, Robert Gourlay, John 
Gourlay, Margaret Gourlay, Jeannette Barber Gourlay, Eliza- 
beth Gourlay and William James Gourlay, Respondents. 

The separate answer of Elizabeth Tillman James, daughter of 
William and Marcia Jame^, by Alonzo C. Paige, her guardian ad 
litem, one of the respondents to the petition of appeal of Jeannette 
Barker, wife of William H. Barker, by John Walworth, her next 
friend, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereto, says that 
she believes it to be true that such joint decree, parts of which are 
complained of by the appellant, was made by the Court of Chan- 
cery, as in the said petition of appeal is set forth ; but as to the 
date, substance and contents thereof, this respondent humUy 
craves leave to refer thereto when the same shall be produced. 
And this respondent is advised and believes, that the said Slat 
and 22d sections of said decree, complained of by the said appel- 
lant, are agreeable to equity and justice, and she therefore humbly 
prays that the same mi^ be aj£rmed. And this respondent is fur- 
ther advised and believes, that the whole of the remaining aectioDB 
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of said decree, (exGepiing the Slst aod 22d,) also complaioed pf 
by the said appeil^t, are erroneous, and ou^ht to be reversed. 

And this respondent further answering^ saith that she is an in- 
fant under the age of twenty-one years, and submits all her rights 
and interests in the premises to the decision of this Honorable 
Court; and being an infant under the age of twenty-one years, 
prajs that they may be protected by this Honorable Court, and 
preserved for her benefit, and that such decree may be made by 
this Court as shall be agreeable to equity and good conscience, 
and that costs on said appeal may be adjudged to this respondent. 

ELIZABETH TILLMAN JAMES, 
By A. C. PAIGE, her guardian ad litems 

and SolicUor in person* 
P. POTTER, of Counsel. 



In the Churi for the TVial of Impeachments and the Correction of 

Errors. 

Jeannette Barker wife of William H. Barker, by John Walworth, 

her next friend, Appellant^ 
vs. 

CKdeon Hawley, James Kin^, Augustus James and Elizabeth his 
wife, Marcia James, WiUiam James, Henry James, William H. 
Barker, John B. James, Edward James, Catharine Margaret 
James, Ellen King James, Howard James, Mary Ann King, Ro- 
bert James, Lydia James, Catharine James widow, Anna McBride 
James, Elizabeth Tillman James, Catharine Elizabeth James, 
Gertrude James, William Augustus James, William James 
Barker, Mary Helen James, William E. Ross and Gertrude S. 
bis wife, Catharine Gourlay, Robert Gourlay, John Gourlay, 
Margaret Gourlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay and William James Gourlay, Respondents. 

The separate answer of Marcia James, wife of William James, 
by Alonzo C. Paige, her next friend, one of the respondents to the 

Eetition of appeal of Jeannette Barker, wife of William H. Barker, 
y John Wahvorlb, her next friend, appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contain^ and set forth, for answer thereto says, that 
she believes it to be true that such joint decree, parts of wnich are 
complained of by the appellant, was made by tne Court o( Chan- 
cery as in the said petition of appeal is set forth; but as to the 
date, substance or contents thereof, this respondent humbly 
craves leave to refer thereto, when the same shall be produced. 
And this respondent is "ad vised and believes, that the saio £lst, and 
Mod sections of said decree, complained of by the said appellant, 
are agreeable to equity and justice, and she therefore humbly prays 
ihkt the same may be affirmed. And this respondent is further ad- 
▼bed and believes, that the whole of the remaining sections of said 
decree, (excepting the 21st and 82nd,) sdso com^ained of by the 

4S 
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said appellant, are erroneous and ought to be reversed. And thb 
respondent further answering, saith that she is a feme covert, aod 
submits all her rights and interests in the premises to the decisioa 
of this Honorable Court ; and being a feme covert, pray'S that tbey 
may be protected by this Honorable Court, and preserved for her 
benefit, and that such decree may be made by this Court as shall 
be agreeable to equity and good conscience, and that costs on said 
appeal may be adjudged to this respondent. 

MARCIA JAMES, 

By A. C. PAIGE, her next friend, 

and Solicitor in person* 
P. POTTER, of Counsel. 



In the Court for the TVial of Impeachments and the Correction of 

Errors, 

The answer of Elizabeth James, by Beverly Robinson her next 
friend, Respondenty impleaded with Augustus James, Gideon 
Hawley, James King, Catharine Elizabeth James, Gertrude 
James, William Augustus James, William James, Henry James, 
Jeannette Barker, William H. Barker, Lydia James, Catharine 
James widow, Catharine Gourlay, Robert Oourlay, John Gour- 
lay, Margaret Gourlay, Jeannette Barber Gourlay, Elizabetii 
Gourlay, William James Gourlay, Anna McBride James, Eli- 
zabeth James, Marcia James, William James Barker, Elizabeth 
Tillman James and - Mary Helen James, by Alonzo C. Paige 
their guardian ad Jitem, William E. Ross and Gertrude S. Roiis, 
John B. James, Edward James, Catharine James, Ellen King 
James, Howard James, Robert James and Marv Ann King, to 
the petition of appeal of Jeannette Barker, by her guardian ad 
litem, John Walworth, Appellant. 

This respondent, not confessing or acknowledging all or any of 
the matters or things to be true, as in and by the said petition of 
appeal are contained and set forth, for answer thereunto, says, that 
she admits it to be true that such decree, as is complained of by 
the appellant, was made by the Court of Chancery, as in the said 
petition of appeal is set forth ; but as to the date, substance and 
contents thereof, this respondent humbly craves leave to refer 
thereto when the same shall be produced. And this said respon- 
dent is advised, believes, and therefore admits that the said decree 
is erroneous, and contrary to equity and justice in the following 
particulars as appealed from by her husband Augustus James, to 
wit, in the; whole of the sixteenth section, and in all those parts of 
the twenfy-sixth, twenty-ninth and thirtieth sections of the said 
decree referred to in the petition of appeal of the said Augustus 
James ; and she therefore concurs with the appellant in praying 
that the said decree may be corrected or modifiea in the particulars 
last above referred to, and set forth in the last mentioned petition 
of appeal. And this respondent, in further answering the wi 
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SetitioQ of appeal of the said JeaoDette Barker, denies that the 
ecree is erroneous, or ought to be reversed in any of the other 
particular%than as above set forth, and that the' said decree, in all 
other respects, is agreeable to equity and justice ; and this respon* 
dent therefore prays that the said decree may be in all-other re* 
specls affirmed. And this respondent further answering, saith that 
she is a feme covert, and submits all her rights and interests in the 
premises to the decision of this Honorable Court; and biding a feme 
covert, prays that they may be protected by this Honorable Court, 
and preserved for her benefit, and that such decree may be made 
by this Court as shall be agreeable to equity and good conscience, 
and that costs on this appeal may be adjudged to this respondent* 

ELIZABETH JAMES, by 
BEVERI^Y BOBINSON, her next 

friend^ Sfc, and Solicitor in person. 
HENRT It STORRS, of Counsel 
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BXTRACTS FROM THE FIRST CHAPTER OF THE gfiCb»D I^AftT 

OF THE REVISED STATUTES. 



TITLE n. 



OF THE NATURE AND QUALITIES OF ESTATES IN REAL PROPERTY* 

AND THE ALIENATION THEREOF. 

ARTICLE I. 
Of the Creation and Division of Esla{es\ 

^ 1. Estates in lands are divided into estates of inheritance, estates 
for life, estates for years, and estates at wUl and by sufferance. 

^ 2. Every estate of inheritance, notwithstanding the abolitum of 
tenures, shall continue to be termed a fee simple, or fee; and every such 
estate) when not defeasible or conditional, shall be termed a fee simple 
absolute, or an absolute fee. 

^ 3. All estates tail are abolished ; and every estate which would be 
adjudged a fee tail, according to the law of this state, as it existed jure- 
vious to the twelfth day of July, one thousand seven hundred and eighty- 
iwO) shall hereafter be adjudged a fee simple ; and if no valid remainder 
be limited thereon, shall be a fee simple absolute. 

^ 4. Where a remainder in fee shall be limited upon any estate, which 
would be adjudged a fee tail, according to the law of this state, as it 
existed previous to the time mentioned in the last section, such remain^ 
der shall be valid as a contingent limitation upon a fee, and shall vest 
in possession, on the death of the first taker, without issue living at the 
time of such death. 

^ 6. Estates of inheritance and for life, shall continue to be denomi- 
nated estates of freehold ; estates for years, shall be chattels real ; and 
estates at will or by sufferance shall be chattel interests, but shall not be 
liable as such to sale on executions. 

5 6. An estate during the life of a third person, whether limited to 
Eeirs or otherwise, shall be deemed a freehold only during the life of the 
gtatitee or devisee, but after his death it shall be deemed a chattel real. 

$ 7. Estates, as respects the time of their enjoymoit, are divided into 
estates in possession, and estates in expectancy. 

A 
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^ 8. Aa estate in possession, is where the ownei has an immediate 
right to the possession of the land. An estate in expectancy, is where 
the right to the possession is postponed to a future period. 

§ 9. Estates in expectancy, are divided into, 

1. Estates commencing at a future day, denominated future estates; 
andy 

2. Reversions. 

$ 10. A future estate, is an estate limited to commence in possesBioii 
at a future day, either without the intervention of a precedent estate, or 
on the determination, by lapse of time or otherwise, of a precedent es- 
tate, created at the same time. 

^ 11. Where a future estate is dependent on a precedent estate, it 
may be termed a remainder, and may be created and transferred by that 
name. 

§ 12. A reversion is the residue of an estate left in the grantor or his 
heirs, or in the heirs of a testator, commencing in possession on the de- 
termination of a particular estate granted or devised. 

2 13. Futuije estates are either vested or contingent. They are vest- 
ed, when there is a person in being, who would have an immediate right 
to the possession of the lands, upon the ceasing of the intermediate or 
precedent estate. They are contingent, whilst the person to whom, or 
the event upon which they are limited to take eflect, remains uncertain. 

^ 14. Every future estate shall be void in its creation, which shall 
suspend the absolute power of alienation for a longer period than is pre- 
scribed in this Article. Such power of alienation is suspended, when 
there are no persons in being, by whom an absolute fee in possession can 
be conveyed. 

§ 16. The absolute power of alienation, shall not be suspended by 
any limitation or condition whatever, for a longer period than during 
the continuance of not more than two lives in being at the creation of 
the estate, except in the single case mentioned in the next section. 

3 16. A contingent remainder in fee, may be created on a prior re- 
mainder in fee, to take effect in the event that the persons to w^hom the 
first remainder is limited, shall die imder the age of twenty-one years, 
or upon any other contingency by w^hich the estate of such persons may 
be determined before they attain their full age. 

§ 17. Successive estates for life shall not be limited, unless to persons 
in being at the creation thereof; and where a remainder shall be limited 
on more than two successive estates for life, all the life estates subsequent 
to those of the two persons first entitled thereto, shall be void, and upon 
the death of those persons, the remainder shall take effect, in the same 
manner as if no other life estates had been created. 
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$ 18. No remainder shall be created upon an estate for the life of any 
other person or persons than the grantee or devisee of such estate, un. 
less such remainder be in fee ; nor shall a remainder be created upon 
such an estate in a term for years, unless it be for the whole residue of 
such term. 

§ 19. When a remainder shall be created upon any such life estate, 
and more than two persons shall be named, as the persons during whose 
lives the life estate shall continue, the remainder shall take effect upon 
Che death of the two persons first named, in the same manner as if no 
other lives had been introduced. 

^ 20. A contingent remainder shall not be created on a term of years, 
unlesB the nature of the contingency on which it is limited, be such that 
the remainder must vest in interest, during the continuance of not more 
than two lives in being at the creation of such remainder, or upon the 
termination thereof. 

2 21. No estate for life, shall be limited as a remainder on a term of 
years, except to a person in being at the creation of such estate. 

2 22. Where a remainder shall be limited to take effect on the death 
of any person without heirs, or heirs of his body, or vnthout issue, the 
words <'heirs" or ^^issue" shall be construed to mean heirs or issue living 
at the death of the person named as ancestor. 

2 23. All the provisions contained in this Article, relative to future 
estates, shall be construed to apply to limitations of chattels real, as well 
as of freehold estates, so that the absolute ownership of a term of years 
shall not be suspended for a longer period than the absolute power of 
alienation can be suspended in respect to a fee. 

2 24. Subject to the rules established in the preceding sections of this 
Article, a freehold estate as well as a chattel real may be created, to 
commence at a future day ; an estate for life may be created, in a term 
of years, and a remainder limited thereon ; a remainder of a freehold or 
chattel real, either contingent or vested, may be created expectant on the 
determination of a term of years ; and a fyb may be limited on a fee, 
upon a contingency, which, if it should occur, must happen within the 
period prescribed in this Article. 

g 26. Two or more future estates may also be created, to take effect 
in the alternative, so that if the first in order shall fail to vest, the next 
in succession shall be substituted for it, and take effect accordingly. 

^ 26. No future estate, otherwise valid, shall be void on the ground 
at the probability or improbability of the contingency on which it is 
limited to take effect. 
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^ 37. A remaiQder may be limit^cl on ft contingeiicy, which, in case 
it phould happen, will cerate to abridge or determine th^ precedeDt 
^^te ; and every such remainder shall be construed a conditional limi- 
tation, and shall have the same effect as such a limitation would have 
by law. 

§ 28. Where a remainder shall be limited to the hdrs, or heiisof the 
body of a person to whom a life estate, in the same premises, shall be 
given, the persons who, on the termination of the life estate, shall be the 
heirs, or h^iis of the body of such tenant for life, shall be entitled totakf 
as purchasers, by virtue of the remainder so limited to them. 

$ 29. When a remainder on an estate for life, or for years, shall not 
be limited on a contingency defeating or avoiding such precedent estato^ 
|t shall be construed as intended to take effect only on the death of the 
finit taker, or the expiration, by lapse of time, of such term of yean. 

^ 30. Where a future estate shall be limited to heirs or issue, or chil- 
dreo, posthumous childTen shall be entitled to take, in the same manner 
as if living at the death of their parent 

2 31. A future estate depending on the contingency of the death of 
any person without heirs or issue, or children, shall be defeated by the 
birth of a posthumous child of such person, capable of taking by descent. 

^ 32. No expectant estate can be defeated or barred by any aliena- 
tion, or other act of the owner of the intermediate or precedent estate 
nor by any destruction of such precedent estate by disseisin, forfeiture' 
surrender, merger or otherwise. 

§ 33. The last preceding section shall not he construed to prevent an 
expectant estate from being defeated in any manner, or by any act or 
means, which the party creating such estate shall, in the creation there- 
of, have provided for or authorized ; nor shall an expectant estate thus 
liable to be defeated, be on that ground adjudged void in its creation. 

^ 34. No remainder, valid in its creation, shall be defeated by the 
determination of the precedent estate, before the happening of the con- 
tingency on which the remainder is limited to take effect ; but should 
such contuigency afterwards happen, the remainder shall take efiect, in 
the same manner and to the same extent as if the precedent estate had 
contii^ued to the same period. 

g 36. Expectant estates are descendible, devisable and alienable^ m 
the same manner as esiates in possession. 

2 36. Dispositions of die rents and profits of lands, to accme and 
be reedved at any time subsequent to the execution of the instnunent 
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^fMmg luch dkporition, shall be governed by the rules established in 
this Arlide, in relation to futore estates in lands. 

g 37. An accumulation of rents and profits of real estate, for the be- 
n^ of one or more peraons, may be directed by any will or deed, suffi- 
cient to pass real estate, as follows : 

1. If such accumulation be directed to commence on the creation o/ 
the estate, out of which the rents and profits are to arise, it must be made 
for the benefit of one or more minors then in being, and terminate at 
the expiialion of their minority : 

s« If such accumulation be directed to commence at any time subse- 
quent to the creation of the estate out of which the rents and profits are 
to arise, it shall commence within the time in this Article permitted for 
the vesting of future estates, and during the minority of the persons 6x 
whose benefit it is directed, and shall terminate at the expiration of such 
minority. 

^ 38. If, in either of the cases mentioned in the last section, the di- 
rection for such accumulation shall be for a longer term than during the 
min<Mity of the persons intended to be benefited thereby, it shall be void 
as respects the time beyond such minority. And all directions for the 
accumulation of the rents and profits^ of real estate, except such as are 
herein allowed, phall be void. 

^ 39. Where such rents and profits are directed to be accumulated 
for the benefit of infants entitled to the expectant estate, and such infants 
shall be destitute of other sufficient means of support and education, the 
chancellor, upon the application of their guardian, may direct a suitable 
sum out of such rents and profits to be applied to their maintenance and 
education. 

9 40. When in consequence of a valid limitation of an expectant es- 
tate, there shall be a suspense of the power of alienation or of the owner- 
diip, during the continuance of w,hich the rents and profits shall be un- 
disposed of, and no vaUd direction for their accumulation is given, such 
rents and profits shall belong to the persons presumptively entitled to the 
next eventual estate. 

$ 41. The delivery of the grant, where an expectant estate is created 
by grant ; and where it is created by devise, the death of the testator 
sbatt be deemed the time of the creation of the estate. 

$ 42. All expectant estates, except such as are enumerated and de« 
foed in this Article, are abolished. 

$ 43l Estates, in respect to the number and connexion of their own- 
eri^ 99t divided into estates in severalty, in joint tenancy and in common; 
tibe nature and properties of which respectively, shall continue to be such 
as are now established bylaw, except so &r as the same may be modified 
by the provisions of this Chapter. 
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^ 44* Every estate granted or devised to two or more persoDs, in their 
6wn right, shall be a tenancy in common, unless expressly declared to 
be in jdbt tenancy ; but every estate, vested in executors or trustees as 
such, shall be held by them in joint tenancy. This section shall apply 
as well to estates already created or Vested, as to estates hereafter to be 
granted or devised. 



ARTICLE It 

Of Uses and TYtists. 

^ 45. "Uses and trusts, except as authorized and modified in this Af' 
tide, are abolished ; and every estate and interest in lands, shall be 
deemed a legal right, cognizable as such in the courts of law, except 
when otherwise provided in this Chapter. 

^ 46. Every estate which is now held as an use, executed under any 
former statute of this estate, is confirmed as a legal estate. 

^ 47. Every person, who, by virtue of any grant, assignment or 
devise, now is, or hereafter shall be entitled to the actual possession of 
lands, and the receipt of the rents and profits thereof, in law or in equity, 
shall be deemed to have a legal estate therein, of the same quality and 
duration, and subject to the same conditions, as his beneficial int^^est 

§ 48. The last preceding section shall not divest the estate of any 
trustees, in any existing trust, where the title of such trustees is not 
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titerely nominal, but is connected with some power of actual digpoeition 
or management, in relation to the lands which are the subject of the 
trust. 

2 49. Every disposition of lands, whether by deed or devise hereafter 
made, shall be directly to the person in whom the right to the possession 
and profits shall be intended to be invested, and not to any other, to the 
use of, or in trust for, such person ; and if made to one or more persons, 
to the use of, or in trust for, another, no estate or interest, legal or equi- 
table, shall vest in the trustee. 

2 50. The preceding sections in this Article shall not extend to trusts 
arising, or resulting by implication of law, nor be construed to prevent 
or affect the creation of such express trusts, as are hereinafter authorized 
and defined. 

2 61. Wl^^r^ ^ gi'ant for a valuable consideration shall be made to 
one person, and the consideration therefor shall be paid by another, no 
use or trust shall result in favor of the person by whom such payment 
shall be made ; but the title shall vest in the person named as the alie- 
nee in such conveyance, subject only to the provisions of the next section. 

2 52. Every such conveyance shall be presumed fraudulent, as against 
the creditors, at that time, of the person paying the consideration ; and 
where a fraudulent intent is not disproved, a trust shall result in &vor 
of such creditors, to the extent that may be necessary to satisfy their just 
demands. 

^ 53. The provisions of the preceding fifly-first section shall not ex- 
tend to cases, where the aUenee named in the conveyance shall have 
taken the same as an absolute conveyance, in his own name, without 
the consent or knowledge of the person paying the consideration; or 
where such ahenee, ic violation of some trust, shall have purchased the 
lands so conveyed, with mone3rs belonging to another person. 

^ 54. No implied or resulting trust shall be alleged or established, to 
defeat or prejudice the title of a purchaser for a valuable consideration, 
and without notice of such trust. 

§ 55. Express trusts may be created, for any or either of the f(^wing 
purposes: 

1. To sell lands for the benefit of creditors : 

3. To sell, mortgage or lease lands, for the benefit of legatees, or for 
the purpose of satisfying any charge thereon : 

8. To receive the rents and profits of lands, and apply them to the 
use of any person, during the life of such person, or for any shorter term, 
subject to the rules prescribed in the first Article of this Title : 
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4. To reorive the rente and profits of lands, and to aiccumulats ths 
aamei for the purposes and within the limits prescribed in the fint Aitkb 
of this Title. 

^ 66. A deviae of lands to executors or other trustees, to be sold or 
mortgaged, where the trustees are not also empowered to receive the 
rents and profits, shall vest no estate in the trustees ; but the trust shall 
be valid as a power, and the lands shall descend to the heurs, or paae to 
the devisees of the testator, subject to the execution of the power. 

2 57. Where a trust is created to receive the rents and profits of Umdi, 
and no valid direction for accumulation is given, the sur[du8 of such 
rents and profits, beyond the sum that may be necessary for the educa- 
tion and support of the person fpr whose benefit the trust b created, ahall 
be liable, in equity, to the claims of the creditors of such person, in the 
same manner as other personal property, which cannot be reached by 
an execution at law. 

$ 58. Where an express trust shaU be created, for any purpose not 
enumerated in the preceding sections, no estate shall vest in the tnistea; 
but the trust, if directing or authorizing the performance of any act 
which may be lawfully performed under a power, shall be valid as a 
power in trust, subject to the provisions in relation to such powers, con- 
tained in the third Article of this Title. 

^ 59. In every case where the trust shall be valid as a power, the 
lands to which the trust relates, shall remain in, or descend to the per* 
sons otherwise entitled, subject to the execution of the trust as a power. 

^ 60. Every e3q>re88 trust, valid, as such, in its creation, except as 
herein otherwise-provided, shall vest the whole estate in the trustees, in 
law and in equity, subject only to the execution of the trust. The per* 
sons for whose benefit the trust is created, shall take no estate or interai 
in the lands, but may enforce the performance of the trust in equity* 

$ 61. The preceding section shall not prevent any person creating < 
trust, firom declaring to whom the lands to which the trust tdaM sbd 
bebng, in the event of the fitilure or termination of the trust ; nor AbS 
it prevent him from granting or devising such lands, subject to the ex0* 
cution of the trust. Every such grantee or devisee shall have a l4^ 
estate in the lands, as against aU persons, except the trastoesandt thtte 
lawfully claiming under them. 

^ 62. Where an express trust is created, eveoy estate and interest not 
aaobraced in the trust, and not otherwise disposed of, shaU remain inror 
revert to, the person creating the trust, or his heirs, as a legal estate- 
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9 68. No person beneficially interested in a trust for the receipt of the 
wntB and profits of lands, can assign or in any manner dispose of such 
interest ; but the rights and interest of every person for whose benefit a 
crust for the payment of a sum in gross is created, are assignable. 

S 64. Where an express trust is created, but is not contained or 
declared in the conveyance to the trustees, such conveyance shall be 
deemed absolute, as against the subsequent creditors of the trustees not 
having notice of the trust, and as against purchasers from such trustees, 
without notice, and for a valuable consideration; 

§ 66. VHiere the trust shall be expressed in the instrument creating 
the estate, every sale, conveyance or other act of the trustees, in contra- 
vention of the trust, shall be absolutely void. 

$ 66. No person who shall actually and in good laith pay a sum of 
money to a trustee, which the trustee as such is authorized to receive, 
shall be responsible for the proper application of such money according 
to the trust ; nor shall any right or title, derived by him from such ,trus- 
lee, in consideration of such payment, be impeached or called in ques- 
tion, in consequence of any misapplication, by the trustee, of the moneys 
paid. 

S 67. When the purposes for which an express trust shall have been 
created, shall have ceased, the estate of the trustees shall also cease. 

^ 68. Upon the death of the surviving trustee of an express tmst, the 
trust estate shall not descend to his heirs, nor pass to his personal repre- 
sentatives ; but the trust, if then unexecuted, shall vest in the court of 
chancery, with all the powers and duties of the original trustee^ and 
shall be executed by some person appointed for that purpose, under the 
direction of the court. 

S 69. Upon the petition of any trustee, the court of chancery may 
accept his resignation, and discharge him from the trust, under such 
nqpilations as shall be established by the court for that purpose, and 
upon such terms as the rights and interests of the persons interested in 
the execution of the trust may require. 

S 70. Upon the petition or bill of any person interested in the execu- 
tion of a trust, and under such regulations as for that purpose shall be 
eelabUshed, the court of chancery may remove any trustee who shall 
have violated or threatened to violate his trust, or who shall be insolvent, 
or whose insolvency shall be apprehended, or who, for any other cause, 
shall be deemed an unsuitable person to execute the trust. 

71. The chancellor shaU have full power to appoint a new trustee, 
in place of a trustee resigned or removed ; and when, in consequence of 
such resignation or removal, there shall be no acting trustee, the court. 
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m lis diKretioDy may appoiDi new trustees, or cause the trust to be 
suted by one of its officers, under its direction. 

S 72. The three laet sections shall extend only to casM of 
trusts. 
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ARTICLE III. 

Of Powers. 

9 73. Powers, as they new exist by law, are abolished ; aad ften tlie 
time this Chapter shall be in force, the creation, eonstruetion and ezeeo- 
4)011 ot powers, shall be governed by the provisions of this Article. 

^ 74. A power is an authority to do some act in relation to lands, er 
the creation of estates therein, or of charges thereon, which the owner 
gmntiog or reserving such power might himself lawfully perform. 

3 76. No person is capable in law of granting a power, who is not, at 
the same time, capable of aliening some interest in the lands to which 
the power relates. 

S 76. Powers, as authorized in this Article, are general or speeial^ 
and beneficial or in trust 

5 77. A power is general, ^ where it authorizes the alienation- in fe^^ 
by means of a conveyance, will, or charge of the lands embraced in the 
power, to any alienee whatever. 

^ 78. A power is special, 

1. Where the persons or class of persons to whom the disposition of 
th^ lands under the power is to be made, are designated : 

9. Where the power authorizes the alienation, by means of a con* 
veyance, will or charge, of a particular estate or interest less than a fee. 

$ 79. A general or special power is beneficial, when no persoa other 
than the grantee has, by the terms of its creation, any interest in ilfi 
execution. 

. S 90« A geporal and beneficial power may be given Co a married 
WW^% to dispose, during her inarriage, and without (be concuriemp 
af b^r husband, of Jandir conveyed pr devised to her in fee. 

^ 81. Where an absolute power of disposition, not acpornpanied fcgr 
any (nist, 9ball b^ givea to the owner of fi pe^ti^ular pft^U^ fpT lifr or 
ftnwt path fstatf shall be f^bftnged into a fte^ absohits in repp#o| tp the 
rights of creditory »nd purchasers, but fubjei^t tp ^y future eirtatffi }^ 
«ajt#4 (twoofii VBL f«se th^ power should not b^ e^F^imtedi or tto lapda 
(fimM M( be Hold for the 9ati0&ption of debu. 

^ 82. Where a like power of disposition shall be given to any perses 
la viMm M p^urtipMhur ^stuM is pmUed, such person sbajl dlpD laJre 4 fee^ 

«riBM( la »7 feturf fittatas thet miiy be limted tbir^Qlh bM •bnliilf 

in respect to credit<»r8 and purchasers. 
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2 83. In all cades, where such power of diBposiCion is gtveD, and m 
remainder is limited on the estate of the grantee of the power, mch 
grantee shall be entitled to an absolute fee. ' 

^ 84. Where a general and beneficial power to devise the inheritance, 
shall be given to a tenant for life or for years, such tenant shall be 
deemed to possess an absolute power of disposition, within the meaning 
and subject to the provisions of the three last preceding sections. 

§ 85. Every po^er of disposition shall be deemed absolute, by meaQi 
of which the giantee is enabled, in his lifetime, to dispose of the entire 
fee, for liis own benefit. 

2 86. Where the grantor in any conveyance shall reserve to himself 
for his own benefit, an absolute power of revocation, such grantor abaU 
still be deemed the absolute owner of tbe estate conveyed, so fiu as tho 
rights of creditors and purchasers are concerned. 

^ 87. A special and beneficial power may be granted, 

1. To a married woman, to dispose, during the marriage, and without 
the concurrence of her husband, of any estate less than a fee, bdoDging 
to her, in the lands to which the power relates : 

2, To a tenant for life of the lands embraced in the power, to mab 
leases for not more than twenty-one years, and to commence in poseei- 
sion during his life. 

2 88. The power of a tenant for life to make leases, is not assignable 
as a separate interest, but is annexed to his estate, and will pass (utilMi 
specially excepted) by any conveyance of such estate. If specially ex- 
cepted in any such conveyance, it is extinguished. 

§ 89. Such power may be released by the tenant to any person en- 
titled to an expectant estate in the lands, and shall thereupon be extin- 
guished. 

^ 90. A mortgage executed by a tenant for life having a power to 
make leases, or by a married woman, by virtue of any beneficial power, 
does not extinguish or suspend the power ; but the power is bound bf 
the mortgage, in the same manner as the lands embraced therein. 

$ 91. The efiiBCts of such a Ken by mortgage on the power, are, 
1. That tbe mortgagee is entitled, in equity, to an executioa of the 

power, so fSEir as the satisfaction of his debt may require : 
9. That any subsequent estate created by the owner, in execntioQ d 

the power, becomes subject to the mortgage, in the same manner eeV 

in terms embraced therein. 

^ 92. No beneficial power, general or special, hereafter to be created, 
other than such as are already enumerated and defined in this AitkM 
•ball be valid. 
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' " § 98. Every special and beneficial power is liable, in ecpnty, to cha 
ekdms ot creditors, in the same manner as other interests that cannot ba 
reached by an execution at law, and the execution of the power may bo 
decreed for the benefit of the creditors entitled. 

§ 94. A general power is in trust, when any person or class of per- 
sons, other than the grantee of such power, is designated as entitled to 
the proceeds, or any portion of the proceeds, or other benefits to result 
.from the alienation of the lands, accoiding to the power. 

3 95. A special power is in trust, 

1. When tlie disposition which it authorizes is limited to be mitde to 
any person, or class of persons, other than the grantee of such power. 

2. When any person or class of persons, other than tlie grantee, iB 
designated as entitled to any benefit from the disposition or charge au« 
thorized by the power. 

2 96. Every trust power, unless its execution or non-execution is 
made expressly to depend on the will of the grantee, is imperative, and 
imposes a duty on the grantee, the performance of which may be coofi- 
pelled in equity, for the benefit of the parties interested. 

§ 97. A trust power does not cease to be imperative, where the gran- 
tee has the right to select any, and exclude others of the persons desig- 
nated as the objects of the trust. 

^ 98. Where a disposition under a power is directed to be made to^ 
or among or between several persons, without any specification of the 
riiare or sum to be allotted to each, all the persons designated shall b6 
entitled to an equal proportion. 

§ 99. But when the terms of the power import that the estate or fond 

18 to be distributed between the persons so designated, in such manner 

^or proportions as the trustee of the power may think proper, the trustee 

may allot the whole to any one or more of such persons, in exclusion cl 

the other. 

§ 100. If the trustee of a power, with the right of selection, shall die, 
leaving the power unexecuted, its execution shall be decreed in equity, 
for the benefit equally of all the persons designated as objects of the trust 

g 101. Where a power in trust is created by will, and the testator has 
omitted to designate by whom the power is to be exercised, its execution 
shaU devolve on the court of chancery. 

Q 102. The provisions contained in the second Article of this Titbi 
.from section sixty-six to section seventy-one, both inclusive, in relation 
to express trusts and trustees, shall apply equally to powers in trust, and 
the grantees of such powers. 
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^ 103. The execution, in whole, or in part, of any trqat pow«, nay 
be decreed in equity, for the benefit of the credilore or mmngoMB afuqr 
pernm entitled ae one of the objects of the trust, to compd its exisQtioa, 
when the interest of the objects of such trust is assignaUs. 

§ 104. Every beneficial power, and the interest of every peiion ea- 
titled to compel the execution of a trust power, shall pass to the swigimi 
of the estate and eflfects of the person in whom such power or intsicit b 
vested, under any assignment authorized by the provinons of Che Itt 
Chapter of this Act. 

$ 106. The grantor in any conveyance may reserve to himsdf any 
power, beneficial or in trust, which he mi^ht lawfully grant to amickir; 
and every power thus reserved, shall be subject to the provisions of thii 
Article, in the same manner as if granted to another. 

g 106. A power may be granted, 

1. By a suitable clause contained in a conveyance of some sitato in 
the lands, to which the power relates : 

s. By a devise contained in a last will and testament, 

§ 107. Every power shall be a lien or charge upon the hnds which 
k embraces, as against creditors and purchasers in good foith and with- 
out notice, of or from any person having an estate in such lands, od^ 
firom the time the instrument containing the power thall be duly nosrddL 
As against all other persons, the power shall be a lien fifom the linisthe 
tOBtrument in which it is contained shall take eflecU 

g 106. Every power, beneficial or in trust, is irrevocable, unle» aa 
authority to revoke it is granted or reserved in the instrument cmUiiig 
the power. 

3 109. A power may be vested in any person capable in law of hold- 
ing, but cannot be exercised by any person not capable of aliening lapdii 
except in the single case mentioned in the next section. 

g 110. A married woman may execute a power during her maTTiafei 
by grant or devise, as may be authorized by the power, without the 
concurrence of her husband, unless by the terms of the power ita WMr 
Urn by her during marriage is expressly or impliedly prohibilad. 

•$111. No power vested in a married woman, during her iafilDCf, 
can be exercised by her until she attains her full age. 

$ 112. Where ti power is vested in several persons, aB must ujnla to 
its execution ; but if previous to such execution, one or more ef niob 
penons Aall die, the power may be executed by the aurriver or am iia< 

S 113. No power can be teeouted except by aome inatmmaBt to 
writing, which wouU be aufiicient in law to paaa the eatate or iaUn$i 



786 

ittmdtd to pMiVodsr the power, if the perwrn executing the power were 
ihe actual owner. 

9 114. Every instrument, except a will, in execution of a power, and 
although the power may be a power of revocation only, shall be deemed 
a oonveyance, within the meaning and subject to the provisions of the 
Ihvd Chapter of this Act 

115. Where n power to dispose of lands is confined to a dispositkn 
bjf deviae or will, the instrument of execution must be a will duly exe* 
ented, according to the provisions of the sixth Chapter of this Act. 

S 116. lYhere a power is confined to a disposition by gram, it cannot 
be eaaented by will, although the disposition ia not intended to take ef* 
feet until after the death of the party executing the power. 

2 117» If a married woman execute a power by grant, the concurrence 
of her huriband as a party shall not be requisite ; but the grant shfldl not 
be a valid execution of the power, unless it be acknowledged by her on 
a private examination, in the manner prescribed in the third Chapter of 
lUi Act, in rdation to conveyances by married women. 

^ 1 18. Where the grantor of a power shall have directed or authorized 
k to be executed by an instrument not sui&cient in law to pass the es* 
tate, the power shall not be void, but its execution shall be governed by 
Ae ndee before prescribed in this Article. 

$ 110. Wh^ti the grantor shall have directed any formalities to be 
itaer v e d in the execution of the power, in addition to those which would 
be sufficient by law to pass the estate, the observance of such additional 
ftnaalities shall not be necessary to a valid execution of the power. 

2 180. Where the conditions annexed to a power are merely nominal, 
and evince no intention of actual benefit to the party to whom, or in 
whose fiivor, they are to be performed, they may be wholly disregarded 
fm the execution of the power. 

^ 181* With the exceptions contained in the preceding sections, the 
iMMMions of the grantor of a power, as to the mode, time and conditions 
of its execution, shall be observed, subject to the power of the court of 
ehancerf I to supply a defeaive execution, in the cases hereinafter pro- 
fid^ 

5 123. When the consent of a third person to the execution of a 
powvr is requisite, such consent shall be expressed in the instrument by 
the power fa ezecoted, or shall be certified in writing thereon. Li 
tM caae, the instrument of execution, in the second, the certificate, 
be vgned by the party whose consent fa required ; and to entille 
the instrument to be recorded, such signature must be duly proved p| 

in the same manner as if subscribed to a conveyance of 
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0123. NodispositioQ, byvirtueof a power,diaU beToid inlaworm 
ecpAjj on the ground that it is more extensive than was authorized by 
the power ; but every estate or interest so created, so &r as embraced by 
the terms of the power, shall be valid. 

5 124. Every instrument executed by the grantee of a power, con* 
ireying an estate or creating a charge, which such grantee would have 
no right to -convey or create, unless by virtue of his power, .shall be 
deemed a vaUd execution of the power, although such power be noi 
recited or referred to therein. 

^ 125. Instruments in execution of a power are affected by fraud, 
bolli in law and equity, in the same manner as conveyances by ownen 
or trustees. 

S 126. Lands embraced in a power to devise, shall pass by a will 
purporting to convey all the real propeity of the testator, unless the io- 
tent that the will shall not operate as an execution of the power, shall 
appear, expressly or by necessary implication. 

S 127. Every estate or interest given by a parent to a descendant, by 
virtue of a beneficial power, or of a power in trust with a right of seleo 
tioo, shall be deemed an advancement to such descendant, within the 
piovkionB of the second Chapter of this Act. 

^ 128. The period during which the absolute right of alienation may 
be suspended, by any instrument in execution of a power, shall be com- 
puted, not from the date of such instrument, but from the time of the 
creation of the power. 

^ 129. No estate or interest can be given or limited to any person, by 
an instrument in execution of a power, which such person wpuld not 
have been capable of taking, under the instrument by which the power 
was granted. 

$ 130. When a married woman, entitled to an estate in. fee, ^all be 
authprized by a power to distpose of such estate during her inarriage, 
•he may, by virtue of such power, create any estate which she might 
create if unmarried. 

S 131. Where the execution of a power in tnist shall be defective, in 
whole or in part, under the provisions of this Article, its proper execution 
may be decreed, in equity, in favor of the persons designated aB the 
objects of the trust. 

$ 132. Purchasers for a valuable consideration, clainiing under a 
defective execution of any power, shall be entitled to the same relief in 
equity, as similar purchasers claiming under a defective conveyance, 
from an actual owner. 

$ 133« Where a power to sell lands shall be given to the grantee in 
any mortgage or other conveyance intended to secure the payment of 
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money, the power shall be deemed a part of the security, and shall vest 
in, and may be executed by any person, who, by assignment or other- 
wise^ shall become entitled to the money so secured to be paid. 

^ 134. The provisions of this Article shall not extend to a simple 
power of attorney, to convey lands in the name, and for the benefit, of 
the owner. 

§ 136. The term '< grantor of a power," is used in this Article, as 
designating the person by whom a power is created, whether by grant 
or devise ; and the term '^grantee of a power/' is used as designating 
the person in whom a power is vested, whether by grant, devise or 
reservation. 



{Page 748.) 



TITLE V. 

MISCELLANEOUS PROVISIONS OF A GENERAL NATURE. 

^2. In the construction of every instrument creating or conveying, 
or authoriidng the creation or conveyance of, any estate or interest in 
lands, it shall be the duty of courts of justice to carry into effect the in- 
tent of the parties, so far as such intent can be collected from the whole 
instrument, and is consistent with the rules of law. 
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EXTRACT FROM CHAPTER IV. 

TTTLB IT. 

OF ACCUMtTLATIONS OP PERSONAL PROPERTT, AND OP EXPECTAWT 

ESTATES IN SUCH PROPERTT. 

S 1. The absolute ownership of personal property shaO not be sos- 
pended by any limitation or condition whatever, for a longer period than 
during the continuance and nntH the terminatioa of not more than two 
lires hi being at the date of the instrument contaming such Kmitfttbn 
or condition ; or if such instrument be a will, for not more than two Hres 
in being at the death of the testator. 

2 2. In all otlier respects, limitations of future or contingent interests 
in personal property, shall be subject to the rules prescribed in the first 
Chapter of this Act, in relation to future estates in lands. 

^ 3. An accumulation of the interest of money, the produce of stod 
or other income or profits arising from personal prqperty, may be directed 
by any instrument sufficient in law to pass such personal property, as 
follows : 

1. If the accumulation be directed to commence from the date of the 
instrument, or from the death of the person executing the same, such 
accumulation must be directed to be made for the benefit of one or more 
minors then in being, or in being at such death, and to terminate at the 
expiration of their minority : 

2. If the accumulation be directed to commence at any period subse- 
quent to the date of the instrument, or subsequent to the death of the 
person executing such instrument, it must be directed to commence widi- 
in the time allowed in the first section of *this Title, for the suspeosioD 
of the absolute ownership of personal property, and at some timeduiiBg 
the minority of the persons for whose benefit it is intended, and must 
terminate at the eixpiiation of their minodty. 

S 4. AU directions for the aecunkulation <tf the int(iieot| income or 
profit of personal ptoperty, other than such as are herein allowed, shall 
be void ; but a direction for an aoewnuUtion, in either of the cases ^ 
cified in the last section, fee a longer term than the minoriyty of the ptf* 
sons intended to be benefited thereby, shall be void only as respects the 
time beyond such minority. 

$ 6. When any minor, for whose benefit a valid accumulation of the 
interest or income of personal property shall have been directed, shall he 
destitute of other sufficient means of support or of education, the chan- 
cellor, upon the application of such minor or his guardian, may cause a 
suitable sum to be taken from the moneys accumulated or directed to 
be accumulated, and to be applied to the support or education of such 
minor. 
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FOR THE TBIAL OF IMPEACHMENTS 



AND THE OORRBCrriON OF ERRORS. 



Gideon Hawky and James King, Jlj^ellantSj 

Wflliam James, Atigustus James, Henry James, Jeannette Bar- 
ker, WiUlam H. Barker, John B. James, Edward James, Catha- 
rine Margaret James, Ellen Iting James, Howard James, Ly- 
dia James, Robert James, Mary Ann Kin^, Catharine James 
widow, Catharine Gonrlay, Robert Gonrlay, John Gourlay, 
Margaret Gonrlay, Jeannette Barber Gourlay, Elizabeth Gour- 
lay,. William James Gourlay, Catharine Elizabeth James, Ger- 
trude James, William Augustus James, Anna McBride James, 
EUsabeth James, Marcia James, William James Barker, Eliza- 
beth Tillman James, Mary Helen James, WQliam E. Ross and 
Gertnide 8. Ross, Respondents. 
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Augustus James, .SppeiJaniy 

Gideon Bawley, Jamw king, William James ^^®^:^°> ^^*^' 
and others, Aespandenis. 

Catharine Elizabeth James, Gertrude James and William Au- 
gustus James, infants, by James L Roosevelt, junior, their 
guardian ad litem, JippelkiniSy 

vs, 

GideoD Hawley, James King, William James and others. Respon- 
dents, 

Lydia James, an infant, by Henry G. Wheaton, her guardian ad 
litem, Appellant^ 

vs. 

Oideott Hawley, James King, William James and others. Res- 
pondents. 
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John Bi James, Edward James, Oatbarine Margaret James, {3- 
leo KiD^ James, Howard James, Mary Ann Kine and Robert 
James, mfants, by Joho Y • L. Pruyn, their guardian ad litem, 

vs. 
GideoQ Hawley, James King, William James and others, Respon- 
dents. 

William James and H^iy James, Appellants^ 

vs. 
Gideon Hawley, James King, Augustus James and others, £e« 
spondeuts. 

William H. Barker, Appellant^ 

vs. 
Gideon Hawley, James Kiqg, AQgQS(}is James and others, ife- 

spondents. 

Jeannette Barker, by John Walworth, her next friend, JippeUant, 

vs. 
Gideon Hawley, James King, Augustus James and others, £e- 
spondents. , . 

These several causes having been duly brought to a hearing, 
and counsel for the respective parties having been heard, to wit : 
B. F. Butler and S. Beardsle^, for Gideon Hawley and James 
King, the appellants, in the nrst above mentioned cause : H. fi- 
Storrs, for Augustus James : J. C. Spencer, for Catharine James 
widow, Henrv James, William H. Barker, John Walwoi:th, tbe 
next friend or JeanneUe Barker, and for the euardian ad litem of 
John Gourlay, MAtaoet Gourlay, Jeanette Barber Gourlay, Eli- 
zabeth Gourlay ana V^Uiam James Gourlay: D. D. Barnard, for 
William James, for the guardians ad litem of Lydia James and of 
Anna McBride James, for William E. Ross and Gertrude, his wife: 
James I. Roosevelt, junior, guardian ad litem for Catharine Eli- 
zabeth James, Gertrude James and WilUam Augustus James, io 
person, and for B. Robinson, the next friend of Elizabeth, tibe wife 
of Augustus James: H. Bleecker, S. Stevens and John V. L. 
Pruyn, for the latter, as guardian ad litem of John B. James, Ed- 
ward James, Catharine Margaret James, Ellen King James, 
Howard James, Mary Ann King and Robert James ; AlonzoC. 
Paige, in person, as the next friend of Marcia, the wife of William 
James, and as the guardian ad litem of Mary Helen James, Eliza- 
beth Tillman James and William. James Barker; and Catharine 
Gourlay and Robert Gourlay, the two remaining defendanls liav- 
ing never appeared in the court below, but suffered the bills ot 
complaint to be taken as confessed against them : and due delibe- 
ration having been had thereon, it is hereby beclarsd, ordSR- 

ED, ADJUDGED AND DECREED, 

1. That the directk>ns in tbe will of the testator William JaoMd 
deceased, having in view the creation of a trust term to continue 
until the youngest of his children anJ grand children attaining Ihe 



age of twenty-one years, shaU have attained that age, suspend the 
povrer of alienation of an absolate fee in possession for more than 
two lives in being, and without reference to any designated life, 
or any two designated lives> and are therefore illegal and void, 
and that so much of the decree of the Court ^ of Chancery as de- 
clares or recognizes the validity of the said trust term for twenty 
yeanr and ten days, or for any other period, or for any purposes 
other than tliose herein declared, be and the same is hereby re- 
versed. 

2« And it is hereby declared and adjudged, that the directions 
in the will of the testator, William James, to pay to the Society 
for the relief of Orphan and Destitute Children in the city of Al- 
bany, ^^ an annuity of one hundred and fifly dollars, or in lieu there- 
of to invest Uie principal sum of two' thousand five hundred dol- 
lars in some public stock, and assign the same to the manager)^ of 
the said society,'' are valid and legal : and the executors of the 
said will are hereby directed, out of the personal estate of the tes- 
tator, immediately to invest the said principal sum in some safe 
public stock, and assign such stock to the managers of the said 
society* 

S. It is hereby further declared and adjudged, that the legacies 
of one thousand dollars to John James, and of three thousand dol- 
lars to Catharine James, the widow of the testator, for the use of 
the children of Jeannette B. Gourlay, are valid and legal, and the 
executors of the said will are hereby directed immediately to pay 
over the said sums to the said John James and Catharine James, 
out of the personal estate of the testator in their hands, in case the^ 
same or either of them have not already been paid. 

4. It is hereby further declared and adjudged, that the annui- 
ties directed in and by the said will to be paid to Catharine Till- 
man, of one hundred and twenty-five dollars, to Charlotte James 
of one hundred dollars, and to Susan Dufiy of two hundred dol- 
lars, are valid : and the trustees and executors named in the said 
will, are hereby directed to lease distinct portions of the testator^s 
real estate, one portion for the life of eacn of the said annuitants 
who fihsAl now be living, upon a ground rent equal to the annuity 
to be paid, and payable annually to the said annuitants respec- 
tively, with proper clauses of distress and re-entry for default of 
payment ; the portions so to be leased to be selected by the said 
executors and trustees, and to be approved by the Court of Chan- 
cery as being adequate, upon a hearing of the said annuitants and 
the said trustees : or the said trustees shall, if required by any of 
the said annuitants, purchase of the New- York Life Insurance and 
Trust Company an annuity equal to the sum so directed to be 
paid, or invest a sum in bonds and mortgages or public stocks, to 
06 approved by such annuitant, which will produce a sum equal 
to the annuity : and in such case the said executors and trustees 
are hereby directed to apply so much of the personal estate of the 
testator as may be necessary to purchase such annuity or make 
such investment, and on the same being purchased or secured to 
such anooitant the real and personal estate of the testator shall be 



wholly discharffed from dll farther claim for such annuity : and ia 
case of any real estate being leased br the said trustees and eze^ 
cutors under this decree, the remarnder in Ibe lands so leased 
shall descend to the heirs at lav of the said testator in the same 
manner as hhi real estate hereinafter declared not to bare been 
duly and legally devised by hiib# 

5. And, inasmuch as the whole principal of the testator^ real 
and personal estate, except as to certain chau^^es, and dso except 
as to such parts as are nereinafter mentioiwd and referred to, 
are hereinafter declared to be undevised and undispoeed of bj hig 
will, and are hereinafter directed to be conveyed and distriboted 
to his heirs at law and next of kin, or are declared to have de- 
scended to his heirs at law ; it is further declared, adfudged and 
decreed, that the directions in the said will, to the saud trustees^ 
to make suitable provision for the education and support of the 
minor children of the testator, after the death of tbeir mother, and 
the directions in the said will, for the support of any widow, of 
any son of the testator, who shall die during the continuaace of 
the trust in the said wUl described, and for the education and sup- 
port of every child of such son, or of any daughter of the testator, 
and the directions in the said will, for advances to the sons and 
pandsons of the testator, for the purchase of professional books, 
implements or the like, or for the purchase of real property with 
a view to speculation, or for the purpose of engaging in any ho- 
norable occupation requiring the employment of eaptal; and the 
directions in the said will, for advances to any daughter ot the 
testator, or to bis grand-daughters, Mary Ann King, Anna Mc^ 
Bride James, or Lydia James, upon their marriages respectivelf, 
have severally become inoperative, and have ceased and are void. 

6. And it is hereby further declared, adjudged and decreed, Uiat 
the directions in the said will, to pay to James King ten tboaswd 
dollars, or to convey to him land equal in value, at the electioDof 
the said trustees, is yalid *as a specific bequest independent of the 
other devises in the will, except that the amount thereof is to be 
deducted from the share of Mnrv Ann King in the real aod pe^ 
sonal estate of the testator ; and the said trustees and executois, 
other than the said James King, shall, within ninety days after the 
entry of this decree, elect whether to pay the said bequest in land 
or in money ; and if in money, shall thereupon pay io the said 
James King the said sum, out of the personal estate of the testa- 
tor ; and if in land, shall thereupon convey to the said JauMS 
King, any real estate of the testator equal in value to ten thousasd 
dollars ; and in case of any dispute concerning the value of sodi 
lands, the same to be ascertained and determined by the Court of 
Chancery. And whatever sums in money shall be paid to the said 
James King under this decree, shall be deducted irom the dislri- 
butive share of the personal estate of the testator, her einsfter di- 
rected to be distributed to the said Mary Ann King ; and in case 
land be conveyed to the said James King, the samesliall bede^ 
ed and taken a portion of the real estate of the testator, wbiA 
has descended to the said Mary Ann King as one oftds htiiv ^ 
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bw, Md AM be dnmd to ber aecotdhigly^ in nf ptHition m 
dmskMi thereof, or of tine rents Mid profits of sttch estate* 

T. It is hereby further dedared, sdjudged and decreed, tbat 
WiUiam James and Henry James, to whom annuities are directed 
to be paid by the said will, do elect within ninety days after the 
entry of this decree, in soch manner as shall be approred by the 
Court of Chancery, whether they will renounce the said annuities 
imd take as hms at law and next of kin to the testator ; and upon 
their renouneio^ the said annuitieSy they shall sereraUy be entitled : 
to their respective portions of the real and personal estate of the ^ 
testator, in the same manner and to the same extent as the other \ 
heirs at law and next of km of the testator, as hereinafter declared, | 
they being respectively chareeable with the several sums h«reto- \ 
lore paid to tmm respeativefy, on account of such annuities^ wiUi ' 
interest thereon from the times of such payments, and to be de- < 
dnctsd from their distributive shares. j 

8. And ti is furtiier declared, adjudged and decreed, tbat the di- ; 
lections in fte said wfll, to set on aiM convey to Anna McBride ; 
James and Lydia James, productive real property worth twenty^ ' 
thousand dollars, are illegal and void : and so much of the deoree 
of the Court of Chancery as declares or fecogniws the validity erf" 
the said directions, is hereby reversed. 

/ 1^, And it is further ordered, adjudged and decreed, tbat the * 
^ portion of fifty thousand dollars, bequeathed to the children c^ 
Augustus James and ElnBabeth his present wife, by the 36th clause 
in said will, is valid; and it is hereoy declared that the present as 
mil as future children of the said Augustus James and £!lizabeth 
his wife, who shall be living at the expiration a[ the tisM meoified 
in the d6th clause of the said will, take an estate in fee suqfect to 
the power of appointment as expressed in the will, and that so 
much of the decree of the Chancellor as declares tfaet the present 
I children take a life estate, be hereby reversed ; and the Chancel- 
k>r is hereby directed to set oft firom the rents and profits of the 
estate in the hands of the trustees, so much money as at five per 
cent, compound interest, w3I probably produce tdOyOOO, for such 
child or children,. at the time aforesaid, and that the same be so- 
eared as the Chancellor shall direct, for the benefit of the said 
children, or such as may be living at the expiration of said time, 
subject to the power of appointment as expressed in said will, and 
if none be tlien living, then to be distributed according to law, to ^ 
. the heirs at law or next of kin to the testator. 

10. And It is further declared, adjudged and decreed, tbat the 
trustees and executors named in the said will, have no other au- I 
thority, power or trust, in or over the real or personal estate of 1 
ike testator, William James, than such as in tnis decree is spe- \ 
dSitd : and that all and every part of the decree of the Court of 
Chanceiy, declaring or recognizing any authority, power, or trust 
c( the said trustees and executors, over, in, or upon the real or 
personal eMete of the testator, other than such as m this decree is ; 
specified. Is Jierebjr reversed : but all the ri^t, power, and au- 
thority of tife aaid Gideon Hawley, James King, and Augurtps 



James, as executors, in and over the personal estate of the said 
testator^ bo far as may be necessary to collect the eutstsndiog 
debts and assets, or conyert the same into money for the parpose 
of settline the estate, or paybg any debts, l^cies or annuities, 
chargeable on said estate, according to the principles and proTi*' 
sions of this decree, are iiereby declared to ne unaffected by th^ 
decree. 

11. And it is hereby further declared, adjudged and decreed, that 
all acts done and performed by the said trustees and executors, 
in good faith, in relation to the real or personal estate of the 
• said testator, or in leasing any lands of the testator, or in making 
purchases of land, or in contracting for the sale of any land belong* 
mg to the testator at the time of his death, qrjn^fiuthorizingsuch^ 
contraots^or in executing any deeds in fulfilment of sudi contracts^^ 
MrFeih'er made by themseiYes, or by any other person in pursuance 
of their authority, are hereby confirmed, and declared yalid and ef- 
fectual ; and the said heirs at law of said WiUiam James shall, under 
tho direction of the Court of Chancery, execute all necessary con- 
veyances in confirmation ofagreements or deeds heretofore execu- 
ted by said trustees, and all expenditures of money banging to saiST 
estate, made by them in good faith, are hereby confirmed and allow- 
edi and said trustees and executors shall not be liable for any such 
act or expenWture. And within ninety days after the entry of this 
decree, tne said trustees and executors shall, by proper conveyan- 
ces, to be approved by a master of the Court of Chancery, transfer 
and convey to the persons who were heirs at law of the sai^ Wil- 
liam James at the time of his death, or their heirs at law, in fee sim- 
Ele as tenants in common, all lands and real estate which have 
sen conveyed to them in pursuance of any purchase or contract 
isnade by the said testator, subject to the dower of his widow, and 
shall also, in like manner, convey all land and real estate which 
have been purchased by said trustees, with the money, proper- 
ty or effects of the said testator, exonerated from all claim of 
dower of his widow, and shall assign to the said heirs, all leases, 
covenants and agreements, in relation to the real estate of the tes- 
.tator to which they as such trustees are parties ; and in such 
conveyances shall be inserted separate covenants, by each trus- 
tee for himself, against any incumbrances made by himself upon 
the said lands, or judgments against them. And where con- 
tracts have been made or authorized by them, severally or joint- 
ly, with any other persons, for the sale of any interest in the 
lands embraced in the trust deed to Moses D. Burnet and Gideon 
Hawley, mentioned in the pleadings in these causes, which, have 
not been completed by conveyances, the same shall be so com- 
pleted by the grantMs named iA the said deed, as therein directed; 
and all such conveyances, and all future conveyances and con- 
tracts which shall be made pursuant to the authority given in the 
said deed, are hereby declared valid and effectual as to the heks 
at law of the said William James. And where contracts have 
been made or authorized by the said trustees, severally or jointly, 
;^th any other persons, for the sale <^ any other lands belonging 



to the testator solely, or bb tenaat in common with any other 
person or persons, which have not been completed by conveyan- 
ces, the same shall be so completed by the heirs at law of the tes- 
tator who are adolts, and by the ^ardians of such as are minors, 
imder the direction of the Court <m Chancery. 

IS. And it is farther ordered, adjudged and decreed, that so much 
of the aforesaid decree of the Clmncellor as declares that the said 
Angustus James is entitled to a specific performance of the agree- 
ment with the testator to transfer to him the legal title to certain 
lots in the Tillage of Syracuse, upon the payment of the sum of 
1^1400, be affirmed ; and that upon the payment by the said Au- 
gustus James of the sum of 91400, to the heirs at law, that they 
tiien convey to tlie said Augustus James, or his legal representa- 
tives, by suitable deeds, voider the direction of the Court of Chance- 
ry, the said lots. And the said executcHiB shall also execute and 
Serform the directions in the said decree contained relating to their 
uties respecting the cojpartnership of Augustus James as thefiuo- 
cessor of the testator with Moses 1>. Burnet ; and all stuns of mo- 
ney received if them pursuant to any of the directions afbtesaid 
shall be accounted for and distributed as part of the persenal es- 
tate of the testator. 

IS. And it is further declared, adjudged and decreed, that the 
estate in remainder, created by the last will of the testator, Wil- 
liam James, in his real property, is an estate which suspends the 
power of alienation contrary to law, and that the said estate in 
remainder, including the life estates to the seven children and two 
grand- children named in the will, and all the contingent remain- 
ders depending thereon, and all the devises of the real estate of 
the said testator, and all directions concerning the same, except 
such as in this decree are directed to be executed, are illegal and 
▼old ; and that the decree of his honor the Chancellor, and every 
part - thereof, which declares or recognizes the validity of anv 
devise of the real estate of the testator, or the validity of any di- 
rections concerning the same, except those in this decree directed 
to be executed, be, and the same is hereby reversed; and each 
and every part of the said decree that has been appealed from, 
which declares any devise of the real estate of the testator, or any 
directions concerning the same, to be illegal and void, is hereby 
affirmed ; and the said real estate of the testator has descended 
to his heirs at law, free and discharged of all conditions, devises, 
directions, authority, power or control, of the said trustees and 
executors, other than such as are herein declared. But in re- 
spect to any lands of the testator situate in the state of Illinois, or 
elsewhere out of this state, this decree is not to be deemed a deci- 
sion upon the title of the said trustees to those lands, or their power 
over tnem ; but upon the record and proceedings bein^ remitted 
to the Court of Chancery, or upon any amended or further bill be- 
ing filed in that court, by any parties interested in the said lands, 
the said court will proceed thereon, and make such order and de- 
cree in relation to the said lands as tnay'be legal, without preju- 
dice to any party in consequence of this decree, and* notwithstand- 
ing that the provision for any such party in the will may by this 
decree be declared to be void. 
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and dedncted from their distributive shares. And the said trustees 
are hereby authorized to employ all necessary clerks to assist in 
the preparation of the accounts preparatory to and until the final 
settlement of said accounts, and that the annual allowance to Gi- 
deon Hawley, specified in said will, be continued during the same 
period, for his services in relation to the testator's real and personal 
estate in this state. 

And that the said executors and trustees in settling their ac* 
counts, preparatorv to a distribution of said estate, include all ac- 
counts relating both to the personal and rf»al estate of the testator, 
and the rents and profits thereof. 

81. And it is further ordered and decreed, that the record 
and proceedings in the Said several suits be remitted to tba 
Gonrt of Chancery, to the end that all necessary orders and pro- 
ceedings be bad, and made in that court to carry into eflbct this 
decMe. 

A copy. 

J. F. BACON, CML 



CHAP. I.] REVISERS' REPORTS AND NOTES, <kc. 565 

24th of February, 1645. The day named in our act was the same on which the 
fort and town of New- Amsterdam weresurrehdered by the Dutch governor Stuyve- 
aaoty to Col. Nicolls and the English forces, pursuant to the capitulation of the 27th 
of August, 1664. 

" The legislature of 1787, were engaged in the delicate and difficult task of se- 
lecting such English statutes as were proper to be re-enacted in this state, prepara- 
tory to the general repeal of the remainder. It is probable that the provisions above 
quoted, so far as they relate to the ancient military tenures, were re-enacted merely 
from abundant caution ; for- it is difficult to perceive any necessity for the formal 
abolition of tenures' and incidents of tenures, which never existed in this colony. 

^^ A stranger to our history would be inclined to suppose, from a perusal of the 
act of 1787, that the military tenures existed in this colony, prior to the 30th of Au« 
* gust, 1664. But it is quite certain that such ^as not the fact- Whilst the colony 
was under the Butch governments, these tenures, and indeed all feudal tenures, 
vera unknown. In the charter granted by the states general, in 1621, to the West 
India company, the latter were empowered * to enter into contracts and alliances 
with the princes and natives of the land,' and were required * to advance the set- 
tlement and encourage the population of the territories they should acquire.' (1 
Hazard's Collections, 121.) 

" In 1629, the company established a series of privileges and exemptions, in fa- 
vor of persons who should become settlers in the colony. They provided that any 
person who should plant a colony of fifty souls, should be deemed a patroon ; should 
be entitled to select lands to a limited extent ; and should have an absolute proper- 
ty therein, ' to be holden of the company as an eternal inheritance, without its ever 
devolving again to the company.' They also granted to the pairoans the liberty 
of disposing of their inheritances by testament. 

'' Under these general provisions the Dutch inhabitants appear to have held their 
. lands entirely free from any feudal incident. 

'* By tbe second article of the capitulation of 1664, it was stipulated, that the 
{leople should still continue free denizens, and should enjoy < their lands, houses 
and goods, wheresoever they are within the country, and dispose of them as they 
please.' Section 11 is as follows : ' The Dutch here shall enjoy their own customs 
concerning their inheritances ' The tre..ty of BredCf by which the British title to 
the colony was confirmed, contains no special provision bearing upon this subject 

** The first grant from Charles II. to the Duke of York, bears date the 12th of 
. March, 1664. After describing the premises intended to be granted, the letters 
patent run as follows : ^ Together with all the lands, islands,* soils, rivers, harbors, 
mines, minerals, quarries, woods, marshes, waters, lakes, fishing, hawking, huut- 
_iiig and fiMiiiid^jmn all other royalties, profits, commodities and hereditaments, to 
the said several is] ands H^aiTd!!^ Wd premises belonging and appertaining, with their 
and every of their appurtenances, and all our estate, right, title, interest, benefit 
and advantage, claim and demand, of, in, or to, the said lands or premises, or any 
part or parcel thereof: To have and to hold all and singular the said lands and pre- 
mises, with their and every of their appurtenances hereby given and granted, or 
herein before mentioned, to be given and granted, unto our said dearest brother 
James, Duke of York, his heirs and assigns forever, to be holden of us, our heirs 
and successors, as of our manor of East-Greenwich, in our county of Kent, in free 
and common ioccage^ and not in capiie by knighi tervicey yielding and rendering, 
and the said James, Duke of York, for himself and his heirs and assigns, doth war- 
rant and promise to yield and render unto us, our heirs and successors, of and for 
tbe same, yearly and every year, forty beaver skins, when they shall be demanded, 
or within ninety days after such demand made.' 

'' The confirmatory letters patent granted to the Duke of York fn 1674, have tbe 
same clause in the same words. 

<( Pursuant to these grants, the tenure of lands in the colony of New- York, was 
always considered as of common soccage, and no trace can he found of any militaiy 
tenure. In the act " declaring what are the rights and privileges of their Majes- 
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ties' subjects, residing within their province of New- York,' passed in 1601, (which 
may be found in Bradford's edition of the colonial laws, p. 1,) it is expresriy de- 
clared, that *all the lands within the province shall be esteemed lands of fireebold 
and inheritance, in free and common soccage, according to the tenor of Ekst-Green- 
which, in their Majesties' realm of England.' 

^^ This act was repealed by the crown in 1697, in consequence of objections of a 
political nature, to some of the matters contained in it ; but the accuracy of the pro- 
rision above cited, does not appear to have been controverted. This shows what 
was then understood to be the law of the colony on this point I'b^s grants made 
by the colonial government, and the acts of the assembly passed anterior to the re- 
volution, proceed on the same principle. It is also explicitly stated by the htstori- 
an, Smith, that all lands are held of the crown by toccage itnure^ as thoae of East- 
Green wicii, ut home, in the county of Kent.' (Smith's History, Albany ed. of 
1814, p. 372 ) 

** The foregoing observations and references render it quite certain, that the mili- 
tary tenures and their incidents, were never in existence in this colony ; and that 
their abolition in 1787, was quite unnecessary. 

*^ In regard to the more burthensome incidents of soccage tenure, which are for- 
mally abolished by the act of 1787, the case stands on somewhat di^rent ground. 
Prior to the act of Charles II. soccage tenures were subject to the following inci- 
dents : 1 . Homage and fealty. 2. Kent and services certain. 3. ^ge for knighi' 
img the $ony and marring the eldest daughter > 4. Relief. 5. jPrtmer setstii. Ward- 
ship till 14, to the nearest relative to whom the inheritance of the infant cannot 
descend. 7. Marriages. 8. Fines for aUenaiion ; and, 9. Escheat. 

^* By tlie act of 16 Charles II. soccage tenures were freed from aids, printer 
seisins f marriages , and fines for alienation. Reliefs were retained by the English 
acts ; but are enumerated in our act of 1787, (see § 2 and 3,) and are thus declared, 
with the other enumerated incidents, to have been taken away and discharged, froai 
the 30th .of August, 1660. If this part of the act is correct in point of lact, it 
would seem that the soccage tenure, as known in this colony, was not only modified 
agreeably to the act of 16 Charles II. but that it was even more liberal, in its ex- 
emptions from reliefs* With the single exception of reHefSy there can be no doubt, 
that under the grant to the Duke of York, the soccage tenure in this colony must 
have stood on the same ground as in England after the act of 16 Charles II ; for 
the first grant to the Duke was four yeara after the passage of that act, and the 
soccage tenure of the ^ manor of East-Greenwich' had already received all the mo- 
difications of that act. 

'* It is therefore proposed to omit the sections above quoted from the act of 1787, 
both as unnecessary in t^eir original form, and as cakulated to produce erroneous 
impressions, in regard to important historical facts. It is however deemed nsefiil 
to declare the tenure by which Lands shall hereafter be held in this state, both for 
the purposes of general information, and to remove a singular diversity which now 
exists in that part of our law. By the 6th section of the act of 1787, the tenure of 
all lands granted by the people of this sUte, is to be allodial, and wAfemdaL By 
previous sections, the feudal tenure of common soccage had been declared to be the 
tenure of all other lands. It is well known that the greater part of our lands is now 
held allodialhfj under titles derived from the people. The nature of these different 
modes of title, is widely difierent ; and if the distinction should be rctatned, it may 
give rise to inconvenient and perplexing consequences. 

" In the case of Cornell vs. Lamb, 2 Cowen, 652, it was decided, that the com- 
mon law right of distress incident to lands held in common socca^, was saved by 
the fifth section of the act of 1787 ; and that in all cases where the landlord is en- 
tiUed to the revenion, and to a rent, he is authorized to distrain for swh rent, with- 
out any authority for that purpose in the lease or contract. Justice Woodwoiifa 
•nggests, that independently of the 5th section, the right to distrain would lemsia 
upon every demise for a rent certain, where the revenionary interest was in the 
laadiord ; and that this right would not be impaired by the abolition of fealty, aad 
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all olher services upon lands granted by the state.. Chief Justice Savage excepts 
from this remark, lands held allodially by grant from the state ; and it is appre- 
hended with great reason. It is also extremely doubtful whether those lands are 
subject to guardianship in soccage, or to escheat. Indeed there would be no ground 
for supposing them liable to either of these incidents of tenure, were it not for the 
general terms used in some other statutes. 

" Deeming it important that all lands in this state should be held upon an uniform 
tenure ; and still more so, that all lands should be subject to the rent and seryices 
which have heretofore obtained among our citizens, and the rights annexed thereto 
by the common law ; the Revisers, in ^ 3, have made all lands allodial/ and in ^ 
4, have expressly subjected them to those incidents of the soccage tenure." 

*' Article II. — Qf the panona capable qf holding and amoeymg lands.** ^ 

\S 8. Same as $ 8 R. S] 

\ 9, adopted with some modijicationy ^ 9 R. S. **^ 9. No title or claim of any 
inhabitant of this state, in the actual possession of lands, shall be defeated or preju- 
diced, on account of the alienism of any person, through or from whom his title or 
claim to such lands may have been or shall be derived.'' Original note. *' The 
8th section of the act to naturalize and to prevent the avoidance of titles in certain 
cases, 3d vol. of Greenleaf's ed. of laws, p. 280, confirms all subsisting titles de- 
rived from aliens, and vested in any persons wbo were at that time inhabitants of 
the state, and subsequent laws containing similar provisions have from time to time 
been passed. No objection is perceived to a general and prospective provision of 
the same character." 

^ 10 CM reported^ not enacted. '* ^ 10. No charge or incumbrance on lands, 
whether by way of mortgage or otherwise, shall be defeated or avoided, on account 
of the alienism of the person in whose favor such charge or incumbrance may have 
been created, or to whom it may have assigned ; but every such alien, if not at the 
time an alien enemy, shall have the same remedies for enforcing such charge or in- 
cumbrance, as would be possessed by him if a citizen ; and if a sale should be law- 
fully made to satisfy such charge or incumbrance, such alien may purchase the pre- 
mises so charged, by such purchase shall acquire the same title thereto as would 
have been acquired by him if a citizen, and shall be capable of holding and convey- ' 
ing the same for seven years." Original note, *' What are the rights of an alien 
mortgagee, seems at present extremely doubtful ; though he would probably be 
deemed entitled in equity to have the mortgaged premises sold for his benefit. He 
could never, however, it is conceived, recover the premises in ejectment, or compel 
the payment of rent by the tenants, nor, perhaps, prevent waste ; and it is even 
doubtful whether, in all cases, his rights would be preferred to those of a subsequent 
incumbrancer or purchaser. The maxims of policy which deny to aliens the un- 
limited power of conveying and holding lands, it is submitted, are not applicable to 
mortgages, or other conveyances or charges intended as securities for actual debts." 

[^11. Same as ^ 10 R. &] Original note. << Conformable to the first part of 
^ 1 of the act concerning tenures, (I R. L. 70.) The residue of the original sec- 
tion, saving the rights of chief lorids, has been omitted as unnecessary. It was 
taken from the first and second chapters of the statute quia emplores, 18 Edward I. 
To elude the restraints imposed by the feudal law upon the alienation of the fief, 
the practice of tulh'in/eudation was often resorted to, which, by dividing the fief into 
many parts, served to render the inferior tenant independent of the chief lord, and 
indirectly to effect a transfer of the fief itself. This practice was restrained by 
Magna Charta, chap. 32, which provides * that no freeman from henceforth shall 
give or sell any more of bis land, but so that of the residue of the lands, the lord of 
the fee may have the service due io him which belongeth to the fee.' But as that 
provision was not sufficiently gene;«l, the statute of ^ttia emptoree extended it still 
farther. There seems to have been no necessity for the re-enactment 6f this statute 
in this state ; the state of things which gave rise to it having never existed in the 
cdony of New-York, and the rights of lessors and their grantees against lessees and 
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the assignees of lessees being perfectly secured by tbe act * to enable ffraniees of 
revernons to take advantage of the conditions to be performed by lessees.'* 1 R. L- 

[^ 12, 13. Same as ^ 1 1, 12 R. S] Original note: " See Goodell vs. Jackson, 
20 Johns. 693/' 

[^ 14. Same as ^ 13 R. S.J 

[15. Same as ^ 14 R. S. with an alteration suggested by the Revisers in a note 
accompanying the section.] 

[^ 16. Same as ^ 15 R S. except the words " this state^^^ inserted by the legis- 
lature after the words ^« resident in;" but by act of 1834, chap. 272, new section 
substituted, and published in this edition.] 

[^ 17. Same as ^ 16 R. S. except the words '* during six years thereafter ^'^^ in- 
serted by the legislature ; and the word " 6u/" after the words " United States,'*'* 
altered lo " except that.'**] 

[^ 18. Same as enacted ^ 17 R S.] 

[^ 19, as reported, conformed to & 2 of the act of 1826, p. 348, but only the lat- 
ter part thereof was enacted, ^ 18 R.. S.] 

[^ 20. Same as § 19 R. S.] Original note. <* The 2d section of act of 1S02, 
allows mortgages to be taken ; but it is defective in omitting the right of a mort- 
gagee to purchase, which is supplied by the latter part of the above section. '^ 

[^21. Same as $20 R. S.] 



" Title II. — Of the nature and qualities of estates in real property, and the 

alienation thereof*'** 

" Article I. — Qf the ereati^m and dwisian qf estates.** 
[^ 1. Same as ^ 1 R S. except the words << estates at will and by sufferance,^ 
added by the legislature, and the word '^ and** transposed accordingly.] 

[§ 2, 3, 4. Same as enacted.] Original note to ^ 4. <^ At common law, wheie 
an estate is conveyed or devised to A, and if he die without issue or without heiis 
of his body, or without heirs where the limitation over is to an heir, then to B in 
fee, A takes an estate tail, on which the limitation to B is valid as a remainder; 
and if the entail be not barred, the fee will vest in B, or his heirs, in case of tbe 
failure of the issue of A, at any distance of time. By the operation of our statute 
respecting entails, the estate of A is converted into a fee simple absolute, and thus the 
remainder to B and his heirs is entirely defeated. Such is obviously the necessary 
effect of giving to the first taker a fee simple absolute, and would also be the result of 
the well known rule, that a fee cannot be limited upon a fee, even by way of use at 
executory devise, unless upon a contin^ncy that must happen within a life or lives 
in being, and twenty-one years thereafter. It is conceived, however, that the ob- 
ject of the legislature in abolishing entails, may be effected, without sacrificing (as 
certainly they are now sacrificed) the rights of the persons entitled in remainder. 
The object of the legislature was to destroy perpetuities, in other words, to prevent 
the fee from being rendered inalienable beyond a certain period ; and this object is 
completely attained, if, without defeating the remainder, we confine it to vest within 
the period allowed by law in other cases ; in doing this, we violate no rule of public 
policy, and we comply, we may be assured, with the intention of the person creating 
the estate. 

*' In most cases, it is expressed, that the limitation over shall take effect on the 
event of the first taker's ^ dying without issue, or without leaving issue ;* and in 
these cases, it is believed that the meaning which the law afiixes to the terms, viz. 
a failure of issue, at any period however remote, even after the death of tbe first 
taker, is very op|)Osite to that of the party by whom they are employed. 

<' It has often been remarked by judges in England and in tlits country, that it is 

'^ § 55 aod 95 of this Title, conformed to alterations made by amendatory act of 1830, chap. 39t, 
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not probable that testators are ai^are of the technical construction given by the courts 
to the words * dying without issue ;' and that they undoubtedly intend by them, a 
dying without issue, Hving at the death of the person named, which is supposed to 
be the obvious and natural nieaning of the expressions. 

" It is true that Chancellor Kent, in Anderson v. Jackson, (16 Johns. 400,) sug- 
gests, that * this notion has been borrowed by one judge from another, without 
much reflection, or examination as to its truth ;' and he gives it as his opinion, that 
the legal interpretation of the phrase accords with the popular understanding of its 
signification. The Revisers, however, are strongly inclined to the general opinion 
above stated. 

" To them, it seems hardly credible that a person not conversant with the tech- 
nical rules of law, would ever dream of the construction which those rules have 
affixed to the phrase. If this is so, then it follows, that the law of this state, as it 
now stands, gives to the first devisee, in cases of this sort, an absolute estate, con- 
trary to the intention of the grantor or testator. 

" It may be asked, even where the limitation over is plainly expectant on an 
estate tail, as where an estate is given to A and the issue of his body, and on the 
determination of such estate, then to B and his heirs*, why should it be thought ne- 
cessary to defeat entirely the remainder over ? What reason can be given why the 
intentions of the party creating the estate should not be carried into effect, so far as 
Ibey may be executed, without violating the rules of law ? Those intentions evi- 
dently were, 

*^ 1 . That the first taker should not have the power to dispose of the estate, so 
as to to destroy the remainder ; and, 

** 2. That in the event of his dying without descendants then living, competent 
to take, the remainder should vest; for this is plainly comprehend /d in the general 
intention, that the remainder should vest, upon the failure of issue, at any period, 
however remote. Now these intentions are clearly legal, and by giving them ef- 
fect, we certainly execute, pro tanto^ the wishes of the party creating the estate^ and 
secure it to those who were the jdirect objects of his bounty. We do that, which 
we are certain the party himself would have declared, in terms, should be done, 
had he been acquainted with the rules of law forbidding a larger exercise of his 
discretion. 

** The tendency of the sections that we have proposed, to prevent litigation, may 
be fairly stated as an additional argument in favor of their adoption. Nearly every 
case that has arisen in our own courts, in relation to executory devises, and other 
contingent limitations, has turned on the question, whether the first taker took an 
estate tail, or in other words, whether the remainder were dependant on an indefi- 
nite failure of issue, (i John. R. 440 ; 10 do. 12 ; ib. 19 ; 11 do. 337 ; 16 do. 
382 ; 18 do. 368 ; 20 do. 483.) 

*' In all of these cases, the struggle of the judges to support the limitation over, 
by confining the failure of issue to the death of the first taker, is very manifest. 

<^ It may be that this object is sometimes accomplished with some disregard of 
former authorities, and of maxims supposed to be established ; but this is only a 
proof how strongly it was felt, that those maxims and authorities were repugnant 
to common sense, and foreign to the state of society and habits of thought that now 
prevail. If this be so, would it not be better that the obnoxious rules should be 
swept away at once by direct legislative enactment, than permit them to be slowly 
undermined and subverted by the subtleties of judicial interpretations, at the ex- 
pense, perhaps to the ruin, of a succession of suitors, and at the hazard of plunging 
the whole law on the subject into endless uncertaintyV^ 

^ b as reported^ enacted with additions and alterations^ ^b R. S. " ^ 5. Es- 
tates of inheritance and for life, shall continue to be denominated estates of freehold, 
and all other estates or interests in lands, shall be chattel interests." 

[§ 6. Same as enacted, except that the concluding words were altered by the le* 
gislature, from '' chattel interest ^'^^ to ^* chattel real.'^*] Original note. <* In eh. 6 
oif the second part, as adopted by the legiskture, estatn during the life of ft third 

[vol. 3.] &• 
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person, are declared, in all cases, to be assets in the hands of the execntora. Hecce 
the necessity of the preceding section. (Part 2, ch. 6, title 3, art. 1,^6.)" 

[§ 7. Same as enacted.] Original note. *' See note at end of Article." 

[^ 8. Same as enacted.] Original note. " Cruise's Digest, ch. 1, title 16, ^ 1.'' 

[^ 9, 10. Same as enacted.] Original note. ^* See note at end of Article." 

[^ 11, 12. Same as enacted.] Original note to $ 12. *< 2 Bl. Com. Christ, ed. 
p. 175." 

[^ 13, 14. Same as enacted.] Original note to ^ 14. ** See note on this and fol- 
lowing sections, to 22 inclusive." 

[^ 15. Same as ^ 15 R. S. except that the words, " and until the temdnatiM af 
a li/ej or " were stricken out, and the words, ^^ of not more than tujo^'*^ inserted by 
the legislature, agreeably to a correction suggested by the Revisers ; and except 
also that the words, <' of thii ^rticle,"*^ at the end of the $, were omitted by toe 
legislature.] 

[^ 16. Same as enacted, except that the word **fidl^^^ was inserted by the le- 
gislature.] 

^ 17 OS reported, not enacted, beina omitted on a mtggeetion of the Reneen, that 
it would be rendered unneces9arg by the correction tn ^ 15. ^* ^ 17. In eveiy cm- 
tion of a future estate, the absolute |K>wer of alienation shall not be suspended longer 
than the lives of two persons then in being." 

[§ 18. Same as § 17 R. S.] 

^ 19 OS reported^ eubetantiallg adopted in § 18 R, S. " ^ 19. No remainder shall 
be created upon a life estate, continuing during the life of any other person or per- 
sons than the grantee or devisee, unless such remainder be in fee ; or if it be a I^ 
mainder in a term for years, unless it be for the wh<^e residue of such term." 

[^ 20. Same as ^ 19 R. S.] 

[^21. Same as ^ 20 as enacted ; except that the words, ** ai the creation (rfmh 
remaindery^^ after the words «< tii 661119,'' ^^^ inserted by the legislature.] 
[^ 22, 23. Same as § 21, 22 R. S.] 

[j 24. Same as ^ 23 R. S. except the words, «< chattels realj*^ substituted by 
legislature for " chattel interests -^^l 

[^ 25. Same as ^ 24 R. S. except the words '< chattel real,'' in two ^ItuxSf sub- 
stituted for the words " chattel inlerests,^^] 

[^ 26 to 45 incloure, same as ^ 25 to 44 R. S. inclusive.] 

Original notes to the Article. ^ The provisions in relation to expectant estates, 
'contained in this Article, are the result of much and attentive consideratioD, aided 
by a diligent examination of elementary writers and adjudged cases. They are sub- 
mitted by the Revisers in the confident belief that their adoption wiU extricate tbb 
branch of the law, from the perplexity and obscurity in which it is now involvedi ' 
and render a system simple, uniform and intelligible, which, in its present state, is 
various, complicated and abstruse. 

** It will be seen by those, who are familiar with the difficult learning on ibis 
subject, that the change which the Revisers recommend, is effected, not so much 
by the introduction of new principles, as by the extension of rules, already admit- 
ted, but partial in their application, to all classes of expectant estates, created by 
the act of the party. The interests of society require that the power of the owntf 
to fetter the alienation and suspend the ownership of an estate by future limitafa'oos, 
should be confined within certain limits ; but where these limits are not exceeded, • 
it would seem reasonable that the intentions of the party should alwajv be carried 
into effect, whether declared by deed or devise, by a feoffment at common law, or 
a conveyance operating under the statute of uses. 

'* Such, however, is far from being the present state of the law. There are at 
present three classes of estates in expeetancy, created by the act of the party, » 
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distingaiflhed from reversiana^ which arise bj ope^tioo of law, namely^ remainders, 
9priDgiiiff and secondary uses and executory devises, and each of these classes is 
governed by distinct and peculiar rules, both in regatd to the creation of estates be- 
longing to them and the means by which they may be defeated or destroyed. These 
rules are in a great measure arbitrary and technical, and in the language of Black- 
atonei ' It were endless to attempt to enter into the particular subtelties and refine* 
menta into which, in the course of centuries, they have been spun out and subdi- 
vided.' The consequence is, that it rarely happens that the validity of a future 
limiti^tion can be determined by reference to the actual intent of the party, or by 
suiy consideration of the nature and policy of the limitation itself, but it depends 
almost exclusively on the formal character of the instrument in which the limita* 
tion is contained, or the technical forbe of the language in which it is expressed. 

** So great iadieed is the multitude of rules on this subject, and so nice and diffi- 
cult of apprelieosion the distinctions on which they rest, that to draw a will or fa- 
mily settlement, containing future limitations, is justly esteemed in England, one 
of the most arduous and responsible duties, which the most learned in me profes- 
aton can- be called to perform. No man in that country can be a good conveyancer, 
'who is not also a profbund lawyer. Hence have arisen the evils of which the na- 
tion is now complaining, and which their wisest statesmen are seeking to redress ; 
the complexity of their titles, the great hazard and expense of alienation, and the 
frequent and ruinous litigation in which estates are involved. 

** It is true, that in this state, these evils are not yet extensively felt, but we may 
be sure they will not fail to display themselves, as property advances in value, ca- 
pital is aocumulated, and the rich become anxious to secme their possessions to a 
distant posterity. The remedy seems to the Revisers obvkws and effiictual. It is 
to abolish all technical rules and distinctions, having no relation to the essential na- 
ture of property and the means of its beneficial enjoyment, but which derived from 
the feudal system, rest solely upon feudal reasons ; to defiine with precision the 
' limits within which the power of alienation may be suspended by the creation of 
contingent estates, and to reduce all ex(>ectant estates substantially to the same class, 
and apply to them the same rules whether created by deed or devise. These are 
the general views by which the Revisers have been governed, and the object and 
effect of particular provisions, as calculated to attain these views, will be best ex- 
plained in notes to the respective sections. 

**^ to. In conformity to the plan of the Revisers, and with a view to subsequent 
piovistons, the definition iu this section is so framed, as to comprehend every spe- 
cies of expectant estates created by the act of the party. Remainders, strictly so 
called, future uses, and executory devises. The words * by lapse of time or other- 
wise,^ are necessary to provide for contingent limitations, operating to defeat or 
abridge the prior estate, and the other variations from the ordinary definition of a 
remainder, are introduced to embrace estates in future, as they are technically 
termed. 

'< At common law, owing to the necessity of an immediate livery of seisin, a 
fre*4iold estate could not be created to commence in possession at a future day, un- 
•less as a remainder. (2 Black Com. 166.) 

" In modern times, however, this rule is in effect abolished, since an estate in 
fuiwro may be created by devise or by any conveyance operating under the statute 
of uses. The reasons upon which the original rule was founded, being no loneer 
applicable, it is proposed to abolish it altc^ether. As future estates cannot, under 
the following sections of this Article, create a suspension of ownership, for a longer 
period than remainders, no rules of public policy are violated by their permission. 
In truth, they are in effect, though not by verbal definition, remainders, commenc- 
ing in possession on the determination of the intermediate estate not granted or de- 
vised. A provision similar to the above, will be found in the statutes of Virginia, 
vol. l,p. 369, §28." 

*< § 14, 15, 16, 17, 18, 19, 20, 21, 22, [§ 14 to 21 R S.] Notwithstanding the 
abolition of estates tail, our law allows certain executory dispositions o£ land and 
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the profits of land, by ivhich the forn^r may be reDdered inalienable, and the 'alter 
may be made to accumulate, for a life or lives in being, and twenty-one yean 
thereafter. This limit is derived from the English law, and was originally adopted 
by the English judges from analogy to settlements by en'ail. A settlement on a 
parent for life, with remaindei* to his eldest sod in tail, and any number of remain- 
ders over for life and in tail, couM be barred by the son's suffering a'recoverj as 
soon as he came of age. Not to give a greater perpetuity to a disfiosition by ex- 
ecutory devise, than th^ possible (and from the exigencies of society, even in that 
country, the general) limits of an entail, the courts held that no executory devise 
could be good, unless it must necessarily take effect within a life or lives in beiog, 
or twenty- one years thereafter. 

** When our legislature abolished entails, they lefl the common law in regard to 
executory limitations, unaltered ; so that all we have gained by abolishing en ails, 
is, that we have avoided the necessity of levying a tine or suffering a recovery to 
bar the estate tail. Indeed land may be rendered inalienable for a longer period bf 
springing use, or executory devise, than by an entail. In the settlement of an es- 
tate tail, like that above mentioned, the life estate depends upon a single life; but 
in these executory dispositions, as the lives are not necessarily required to take any 
interest in the estate, or to be in any way connected with it, any number may be 
introduced, at the pleasure of the party, and for the mere purpose of protractiDg 
the period of alienation. In England this has often been done. In one case, tweoty- 
eight persons (all of whom except seven, were strangers, taking no interest io the 
land,) were inserted for the purpose of securing the longest possible term. It is 
obvious that the chance of finding, out of so great a number a very long life, is 
much greater than in the case of the entail. Again : The term of twenty-one yean 
in the case of the settlement by entail, only occurs during the actual infancy of the 
party entitled in remainder. In the case of the executory devise, &c. it is added 
to the life or lives in being, as an absolute term, and there may be cases, where, 
after the expiration of the twenty-one years, the real infancy of the party nmy be 
added to the former term, thus rendering the land inalienable, except in special 
cases, for twenty-one years longer. 

** In the case of the will of Peter Thelusson, the testator availed himself of the 
executory devise, to secure the accumulation of his personai estate, aad the rents 
and profits of his realty, to such an extent, that the British parliament passed ao 
act, (40 Geo. III. c. 98,) * io re9train all trusts and directious tn deeds or tn/Zi, 
whereby the profits or produce of real or personal estates shall be accumulatedj end 
the beneficial enjoyment thereof postponed beyond the time therein limited,^ 

'* This act has not been re-enacted in this state ; but in the preceding sections, 
the Revisers have proposed some new regulations on this subject, which will con- 
siderably abridge the present power of rendering real estate inalienable ; and in a 
subsequent section, they have restrained the accumulation of profits within still 
narrower limits than are now allowed in England. The difi*erence between (he 
preceding sections and the existing law, consists in the following particulars : 

^* I. Alienation cannot be protracted by means of mere nominees unconnected 
with the estate, beyond the period of two lives. 

'* 2. No more than two successive estates for life can be created. 

*^ 3. The period of twenty-one years, after a life or lives in being, is no longer 
allowed as an absolute term ; but the rule is restored to its original object, by being 
confined to the case of actual infancy ^ which is directly, provided for by Kudenog 
the disposition defeasible, and allowing another to be substituted during that period. 

*< It is presumed that no argument need be advanced in favor of restricting, at 
least to the extent here proposed, the power of creating perpetuities. It is perhaps 
a more doubtful question, whether tiie genius of our government, and the state of 
our society, do not require that the right of suspending alienation should be still 
further reduced. 

'^ It is proper to observe that these sections agree in some respects with the pro- 
positions contained in the recent work of Mr. Humphreys on the law of real pro- 
perty in England. 
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'^ It may be useful to illustrate by examples, the effect ,of ^ 16, as its meaning 
may not be immediately obvious. Suppose an estate devised to A for fr/e, and 
upon his decUh, to his issm then Hving; but in case such issue shall die under the 
age of twenty-one years^ or tn case such issue shall die under the age of twenty^one 
years and without lawful issucj tlien to B in fee. Here, in both cases, the remainder 
to B would be valid as embraced by the terms of the section ; but if the devise were 
to A for life J and after his death to £ for the term of twenty-one years; and upon 
ike expiration of such term^ to the eldest male descendant of A then living^ and if 
there be no such male dtscendani then Hving, to C in fee. Here the period of 
tinrenty-one years being an absolute term, wholly unconnected with the infancy of 
any person entitled, both the term and all the remainders dependent on it would 
be void ; and on the determination of the life estate, the fee would descend to the 
heirs of the testator. To prevent a possible difficulty in the minds of those to whom 
the subject is not familiar, we may also add, that an estate is never inalienable, 
unless there is a contingent remainder, and the contingency has not yet occurred. 
Where the remainder is vested, as where the lands are given to A for life, remain- 
der to B (a person then in being) in fee, there is no suspense of the power of alie- 
nation ; for the remainderman and the owner of the prior estate, by uniting, niay 
always convey the whole estate. This is the meaning of the rule of law prohibiting 
perpetuities, and is the effect of the definition in ^ 14." 

*^ ^ 23. [22 R. S.] The reasons of the provisions in this section are fully ex- 
plained in the note to ^ 3 and 4. With respect to estates tail by implication, the 
effect of the provision is already attained by those sections ; but it is still necessary 
as a distinct enactment, in order to embrace limitations of chattel interests, and those 
cases in wiiich the remainder is limited on the death of a person to whom no estate 
is given." 

'< ^ 25. [24 R. S.] This section is indispensably necessary to produce that uni- 
formity in the law, which it is the object of the Revisers to attain. By the strict 
rules of the common law, and for reasons purely technical, no remainder can be 
limited on a life estate, in a term of years. Thus if a man possessed of a term, 
say of 100 years, grant it to A. for life, and if he shall die during the term, then 
the residue of the term to B., A. has an absolute interest, and the remainder to B. 
is utterly void. The maxims of the common law also prohibit the creation of a ' 
contingent remainder of freehold, on a term of years, ar.d the limitation of a fee 
npon a fee, on a contingency defeating the prior estate. Thus if an estate be grant- 
ed to A. and bis heirs, but if he die without issue living at his death, then to B. . 
88 a remainder, the limitation is void, as repugnant to the fee already given. No 
such repugnancy, however, is supposed to exist, if the same limitation is contained 
in a will, in precisely the same words ; for although as a remainder, it is void, as 
an executory devise, it is unexceptionable and valid. 

'^ None 'indeed of the restrictions that we have mentioned, except the second, 
-which extends also to limitations of uses, are applicable to secondary uses and ex- 
ecutory devises ; so that in these cases, it is literally true that the validity, as we 
have before remarked, of a limitation, depends exclusively on the formal character 
of the instrument in which it is contained. 2 Blackstone's Com. (Christian's edi- 
tion,) p. 170, 173, 174. Fearne on Remainder, p. 428.^' 

" ^ 26. [§ 25 R. ^.] This section embraces what are technically termed contin- 
gencies with a double aspect,- but which more simply and with equal propriety may 
be termed alternate estates. As where an estate is given to A. for life, and if he 
have any issue living: at his death, then to such issue in fee ; but if he die without 
such issue, then to B. in fee. Here the remainders to the issue and to B. are both 
contingent, but only one can take effect . It is obvious that these alternative dispo- 
sitions, however numerous they may be, are free from objection, since as only one 
can vest, and by vesting, defeats all that are subsequent, the estate is not rendered 
inalienable for a longer period than if a single limitation only bad been originally 
created. 1 L. Raymond, 203. 2 Black. Rep. 777." 
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'< ^ 27. [§ 26 R. S ] It u a maxim that a continsency upon which a remainder 
is limited, must be a common possibility, or in other words, a contingency tbit 
may reasonably be expected to happen ; for if it involve a possibility upon a possi- 
bility, or in the language of Mr. Fearne, ' require the concurrence of two sevenl 
contingencies, not independent and collateral, bat the one requiring the previous 
existence of the other, and yet not necessarily arising out of it,' il is considered too 
remote and is utterly void. This purely metaphysical distinction, worthy only oC 
the schoolmen with whom it originated, the Revisers propose to abolish. It has 
DO conceivable use but to produce litigation on the utterly unimportant question, 
whether a particular contingeney is to be considered near or remote, a single or doa- 
ble possibility, a question which a man of common sense would almost be ashamed 
to argue, yet on the determination of which the fortunes of his clients may depend. 
If a remainder does not restrain the alienation of the estate beyond the period al- 
lowed by law, but if it take effect at all, must happen within the limits pracribed, 
of what consequence is it, or can it be, whether the contingency on which it is 
limited, be near or remote ? probable or improbable ? Fearne on Rem. 378. 2 
Coke's Rep. 51, b. Cruise's Dig. tit. 16, ch. 2, ^ 4 to 8." 

** ^ 28. [^ 27 R. S.] A remainder, properly so called, can not be limited od t 
contin^ncy, which, should it happen, will defeat the prior estate, before the pe- 
riod of its natural termination ; in fewer words, it cannot be limited on a condition 
subsequent. This rule, it seems, is a consequence, of the common law auixtsi, that 
none but the grantor or his heirs can take advantage of the breach of a conditioo, 
so that it is only by their entry that the conditional estate can be defeated- That 
entry, if made, defeats the livery made on the creation of the original estate, asd 
therefore of course defeats all subsequent estates dependant on the same livery—tk 
remainder and the precedent estate fall together. Thus if an estate be graated 
by deed to A. who is then a widow, for life, upon condition that if she afterwards 
naarry it shall belong to B., the limitation to B. is nugatory, for although A. mar- 
ries, her estate still continues, unless the heir of the grantor chose to avoid it by 
his re-entry, and then the remainder to B. is also annulled. But if the estate was 
not expressed to be for life, if the grant had been to her during her widowhood, 
and in case of her marriage to B., this woukl have been a valid remainder, and the 
marriage of the widow would have entitled B. to the immediate possesnoa of the 
lands ; for in such case it seems the estate to the widow is not an estate upon cod- 
dition, but a limitation, or a condition not in deed, but in law. Thus it is that the 
rights of the remainderman are made to depend on a distinction as purely verbal as 
it is ))ossible to conceive, lor whichever form of expression is used, the estate of 
the widow rs obviously meant to be precisely the same. It is meant in both cases, 
that she shall enjoy the lands so long aa she remains a widow, and no longer, and 
that when she marries they shall belone to B. 

*' This rule, however, that a remaincfer limited on a condition subsequent, is void, 
is not applicable to devises ; for in a devise, although strict words of condition Mi^ 
used, yet if there is a remainder over, they are always construed as creating do^* 
condition, but a conditional limitation, so that when the condition is broken or per- 
formed, as the case may be, the remainder commences in possession, and the per* 
son entitled under it has an immediate right to the estate- The reason of this dis- 
tinction we are told is, that a different construction would defeat the intent o! the 
testator, and prevent the remainder from taking effect, since if it were a condition 
it would descend to the heir at law, whose entry would destroy the whole estate. 
This reasoning, it must be admitted, is sound and conclusive, and because it is so, 
we are desirous to apply it to deeds as well as wills. 

<< It deserves to be remarked, that one of the few inaccuracies to be found la 
Blackstone, occurs on the subject of this note. He states it as a general rule, that 
where a remainder is limited on a conditional estate, the condition, for the sake of 
preserving tha remainder, is always construed as a limitation ; but the only cases be 
cites in support of this position, arose upon wills. In respect to conveyances at 
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common law, the contraiy doctrine is clearly established. Fearne on Rem. p. 3. 
363, 391 to 3, 409, 10, and cases there cited. 2 Black. Com. 155, 6." 

** ^ 29. [§ 26 R. S.] This section Is introduced to abolish a technical rule, com- 
monly described by lawyers as the rule * in Shelly 's case.' The terms of this rule 
are, ^ That when the ancestor by any gift or conveyance, takes an estate of freehold, 
and in the same gift or conveyance, an estate is limited mediately or immediately 
to his heirs, or the heirs of his body, that the words heirs, &c. are always words 
of limitation of the estate, and not words of purchase.' (Shelly's case, 1 Rep. 9.) 
In plain terms, the ancestor takes the whole estate, and the heirs if they take at all, 
caji take only by descent, contrary, it is admitted to the natural meaning of the 
'words and the clear intent of the grantor. That we may judge of the propriety of 
retaining this rule, it is proper to attend to the reasons given for its introduction. 
'We are told that if the heirs were to take as purchasers, these consequences wbuld 
follow : 

*' 1. That the )ord would be deprived of the wardship and marriage of the heir: 
" 2. That the remainder being contingent, the fee would be in abeyance during 
the life of the ancestor : 

** 3. That as a necessary consequence of the abeyance of the fee, its alienation 
during the continoanoe of the life estate would be suspended. 

** The first of these reasons is plainly not applicable in this state, where the feu- 
dal incidents of wardship and marriage do not exist, and as we have already shown, 
never have existed ; and of the second and third reasons, it may be cemarked, that 
if valid, they prove that contingent remainders, secondary uses, and executory de- 
vises ought never to have been allowed, and should at once be abolished ; for the 
necessary effect of every species of contingent limitation^ whether to the '* heirs " 
of the first taker, or to strangers, is to place the fee in abeyance and suspend its 
alienation until the contingency happens. 

''As affording a striking illustration of the mischiefs of the rule in Shelly's case, 
we refer to the celebrated case of Perrin v. Blake, which turned entirely on its 
meaning and application. The question, in every stage of the controversy, was 
admitted to be, whether the undisputed intentions of the testator, or this technical 
rule of construction, were to prevail. The suit (upon the issue of which depend- 
ed the validity of a large jointure to a widow) commenced in the island of Jamaica, 
"where the estate was situated, in the year 1746. It was thence transferred to the 
courts in England, and after passing through them all, reached the house of Lords, 
on a writ of error, and finally, in the year 1777, (the cause, we are told, being then 
ready for a hearing,) was ended by a compromise between the parties, leaving the 
law in the same uncertainty as if it had never arisen. On this state of facts, Mr. 
Hargrave remarks with much simplicity : < It seems particular, that under any cir- 
cumstances, a lady should not be able to know whether her jointure was good or 
not, for upwards of thirty years ; and that at last the business should have no de- 
cision, but terminate in a compromise." The legislature, it is presumed, will be 
anxious to make such provisions as to prevent the occurrence of such particulari'- 
Hes hereafter. 

** Whatever reasons may have existed for the original adoption of the rule in 
Shelly's case, a few observations will show, that it ought now to be regarded as 
{>urely arbitrary and technical. Nor can any other motive for preserving it be stat- 
ed, except that it may remain as one of the subjects on which the inginuity of the 
bar is to be exercised at the expense of suitors. The rule does not apply unless 
the word ^heirs' is used, although the terms actually employed are identical in 
meanine. Thus if the grant be to the father for life, remainder to the issue of hb 
body, the remainder is good, and the father has a life estate only ; but substitute 
* heirs' for issue, you give him a fee. Again ; the estate of the ancestor must be a 
freehold, for if the limitation to the heirs be on a term of years, it is valid. Thus 
if the estate be given to the father for one hundred years, if he should so long live, 
and upon his death to his heirs, the heirs take as purchasers, and it is out of the 
power of the father to affect their rights. Yet it is obvious that the interest of the 
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father b in fact an estate for life^ and that the term of years is only introdoced to 
evade the operation of the rale. In short the application of the rule, with the aid 
of a tolerably skillful conveyancer, nnay always be evaded ; and its only practical 
operation is to defeat the intentions of those who are without sufficient advice and 
Ignorant of the force of technical language. 

" The principles by which the Revisers have been governed, in proposing the al- 
terations contained in this chapter, and indeed throughout the revision, may be very 
briefly stated. If a rule of law js just and wise in itself, apply it universally, as far 
as the reasons u|)on which it is founded extend, and in no instance permit It to be 
evaded ; if it is irrational and fanciful, or the reasons upon which it is rested 
have become obsolete, abolish it at once. By adhering to these principles, we are 
well persuaded that the noblest of nooral sciences may be redeemed from the com- 
plexity and mystery in which it is now involved ^ an immense mass of useless liti- 
gation be swept away, and an intelligent people, instead of complaining of the laws 
by which their rights are determined, as capricious, unintelligible or unjust, be led 
to confess their wisdom, and to rejoice in their mild and beneficent sway. (Cruise's 
Dig. Tit. Rule in Shelly's case ; Fearne on Rem. 1 10 to 270 > Hargrave's Tracts, 
489 ; 4 Bur. 2,579.)'* 

'< ^ 31. [^ 30 R. S ] The case of posthumous children is provided for id the sta- 
tute of descents ; but the statute of 10 and 11 William 3, c 16, (Evans' collec. of 
statutes, vol. 1, p. 230,) entitling posthumous children to take by remainder, by a 
singular omission, has not been re-enacted in this state. Before the passage of this 
statute, it had frequently been determined in the English courts, that a contingent 
remainder to a son, to take effect on the death of the father, became void by the 
death of the father, before the birth of the son entitled. And it is at least doubtful 
whether such is not at present the law in this state, where the limitation as by deed. 
(3 John. C. 18.)" 

** ^32. [§ 31 R. S ] This section may be thought superfluous as expressing only 

the necessary consequence of a fair interpretation of the provisions of this article, 

. considered in connexion with the chapter of descent ; but it is deemed expedient to 

guard against possible misconstructions, by declaring explicitly the effect of the birth 

of a posthumous child in the case supposed.'' 

** $ 33. [^ 32 R. S.] The object of this section is to extend to every species of 
future limitation, the rule that is now well established, in relation to an executoiy 
devise, namely, that it cannot be barred or prevented from taking effect by any mode 
whatever. If it is consistent with public policy that the owners of lands should be 
permitted to restrain their alienation, by the creation of future contingent estates, it 
seems reasonable that they should be protected in the exercise of the power thus 
ffiven, and that the law should not suffer their intentions to be frustrated by any 
fraud or device whatever. Where a future limitation is called an executory devise, 
it receives full protection from the law, yet no reason is perceived why the inten- 
tions of a party creating a future estate, ought not to be held equally sacred, what- 
ever may be the technical name of the estate so created. The truth is, Uiat the 
whole doctrine of the law in respect to the means by which cgntingent remainders 
may be destroyed, is strictly feudal. As the ingenuity of lawyers has long since 
invented an effectual mode of evading it, it answers no other purpose, at the present 
day, but to render titles more complicated, and to increase the expense and difficul- 
ties of alienation. It is a maxim of the common law, that the contingent remain- 
der must vest either during the continuance of the precedent estate, or upon the 
very instant of its determination. Consequently every determination of the preced- 
ing estate, before the happening of the contingency, destroys the remainder. Thus 
if a tenant for life, with a contingent remainder to his children in fee, before the 
birth of any children, make a feoffment, levy a fine, sufller a recovery, surrender to 
the person ultimately entitled to the inheritance, procure a release, or unite the in- 
heritance to his own estate, the remainder is destroyed, and the rights of the issue, 
the principal objects of the bounty of the person creating the estate, completely sa- 
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crificed. To prevent these iDConvenieDces and guard against the frauds of the ten- 
ant for life, trustees to preserve contingent rennainders have been introduced, in 
'whom the estate vests, in case of the alienation or forfeiture of the first taker, and 
"who retain it until the contingency happens, on which the rights of the persons in 
remainder depend. The necessity and success of the remedy are a confession of 
the mischiefs of the doctrine which it avoids, but unfortunately, dt is a source, in 
itself, of new evils, by rendering the title more complex, enabling the trustees by 
fraud to divest the estate, and compelling a frecjueut resort to the court of chancer^ 
for direction and relief. ' 

** The legitimate purpose of this invention, the protection of the interests of the 
persons entitled in remainder, will be effectually answered by placing all contingent 
estates on the same footing as executory devises, and the end is thus attained in the 
most simple and direct manner, without the necessity of present expense, or the 
hazard of future litigation. 

^* Another most important advantage, to which we have not yet adverted, will 
result from reducing all expectant estates substantially to the same class. We shall 
prevent all future litigation on the purely technical question, to which class or de- 
nomination any particular limitation is to be referred. It is a well known rule, that 
no expectant estate, even if created hy will, or a conveyance to uses, is to be con- 
strued as an executory devise or secondary use, if It be so limited, as to be capable 
of takine effect as a remainder, and some of the most difficult and abstruse cases to 
be found in the reports, have turned exclusively on the application of this rule. If 
the distinctions which create the necessity and difficulty of applying this rule, are 
of no practical value, if they have no existence in the intention of parties, and are 
not required by any considerations of public good, it will scarcely, we imagine, be 
thought necessary to preserve tbem merely for the sake of the litigation to which 
they give rise." 

" ^ 34. [§ 33 R. S] A few words will show the propriety of the exceptions 
.contained in this section. The meaning of the rule, which we are desirous to ex- 
tend to all contingent estates, that an executory devise cannot be barred, is, that it 
shall not be prevented from taking efSsciy according to the intentions of the party 
creating the estate. It is therefore not applicable, where the power of defeating 
that estate is expressly reserved, or given, or where it is a necessary consequence 
of the nature of the contingency, on which the limitation depends. As where a re- 
mainder is limited on an estate for life, in a term of years, with a power to the ten- 
ant for life, to sell or devise — by the execution of the power, the remainder is de- 
stroyed ; yet it is well settled, that both the power and the limitation are valid : so 
where an estate is devised to A and his heirs ; and if he or they refuse, within a 
certain time, to assume the name of the testator, then to B, in fee. Here A, by 
complying with the condition annexed to his estate, defeats the executory devise ; 
but he does not bar it, in the sense of the rule ; for he does not violate, but fulfils, 
the intent of the testator." 

'< § 35. [^ 34 R. S.] We have before stated, that by the strict rules of the com- 
mon law, a contingent remainder must vest, either during the continuance of the 
precedent estate, or on the isstant of its determination ; consequently, if the prior 
estate ceases before the contingency happens, the remainder is gone. Thus, if an 
estate be given to A for life, remainder to the heirs of B, if A die, during the life of 
B, as there is no person then competent to take, since there can be no heirs of one 
then living, the remainder is destroyed. To prevent this inconvenience is one of 
the puropses for which trustees, to preserve contingent remainders, have been in- 
troduced. Our objections to this device, we have already stated. We will now 
add, that we believe the position to be universally true, that where a rule of law is 
found by experience to be inconvenient or unjust, its direct abolition is preferable to 
its circuitous evasion, not only because a needless complexity is thus avoided, but 
because the means of evasion are always attended with expense, and productive of 
litigation. The rule that we are now considering is either sound in principle and 
salutary in operation, or it is not: if it is, then it ought to be enforced, and an es- 
VOL. 3. 49 
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tate to trustees, in order to prevent it from attaching, isbould be annulled, as a /raa4 
* ,upon the law. If it is not, (and that it has no present foundation in reasoD or good 
sense is admitted by all,) surely we ought not to retain an inconvenient rule, mere- 
ly because the ingenuity of lawyers has provided a mode by which its applicatiaa 
may be eluded, and its mischiefs prevented." 

«< § 38, S9, 40. [§ 37, 38, 39 R. S.] The English statutes for restraining trusts, tni 
directions for the accumulation of profits, to which we have before referred, (39 
and 40 Geo. III. Ch. 98; Evans' Collection, v. 1, p. 245,) prohibit accumalatioa 
for any longer time than, 

<< 1. During the life of the grantor and twenty-one years thereafter, where the 
direction for the accumulation is by deed, and where it is by will, twenty-one yean 
from the death of the testator ; or 

'< 2. During the minority of any person or persons, who shall be living or cob- 
ceived at the death of the grantor or testator directing the accumulation ; or, 

<< 3. During the minority of any person or persons, who, under the deed or viQ 
directing the accumulation, would, if then of full age, be entitled to such rents and 
profits. 

" It is to the period last indicated, that the Revisers propose to confine the povv 
of accumulation, conceiving that this restriction furnishes the most efl^tual meaoi 
of guarding against the abuses, to which directions of this nature are admitted to be 
liable, and believing that it embraces the only case in which the purpose of theac^ 
cumulation is such as ought to be sanctioned, namely : for the benefit of infaoti en- 
titled to the next eventual estate. The British statute further declares, ' that the 
rent, &c., of property so directed to be accumulated, so long as the same shall be 
directed to be accumulated contrary to the provisions of the act, shall go to and be 
received by such person as would have been entitled thereto, if such accumala- 
tion had not been directed.' Thus, in plain terms, (as it seems to us,) avoiding tbe 
accumulation not entirely, but only during the excess of a term 'beyond the period 
before limited ; and this we understand to be the construction of which the statute 
has received. 

'^ The propriety of permitting the rents and profits to be applied, under tbe di- 
rection of the chancellor, to the support and education of infants, who, if of foliage, 
would be entitled to them, we presume will not be doubled. This provision will 
effectually prevent such an unnatural abuse of power, as was practised by Mr. 
Thelluson, in the will which occasioned the passage of the British act This ges- 
tleman, that he might gratify his death-bed vanity with the conviction that an en- 
ormous estate would be secured to his distant posterity, left his immediate descend- 
ants in a state of comparative destitution, consoling them by the remark, 'that if 
prudent and industrious, they might, as he had done, acquire estates for themselves.' 
The British statute contains an exception of provisions made for the payment of 
debts, and the raising of portions. Should this exception be deemed expedient, tke 
Revisers recommend the following section, which embraces it in a qualified form: 

" § 41. The prcoeding section shaU not be construed to extend to any tniat or directioni in sny gnni 
or devise, for occumnlaiing the rents and profits of lands for tbe payment of debts, or for raising t pv* 
tion for any child or descendant of t^e grantor or testator; bat no Such trust or direction shall be ^tSA, 
for any longer period than twenty-one years from the death of the grantor or testator.'* 

" § 41. [§ 40 R. S.*] This section is adopted substantially from the work of Mr 
Humphreys, to which we have before referred. His reasons fornt are thus given .' 
* A distinction, refined, but substantial, subsists under our law, between estates vest- 
ed, but defeasable — as a limitation to the first son of A, but if he shall die under the 
age of twenty-one, then to his second son — and a contingent estate as a limitatfoo 
to such a son of A, as shall first or alone attain the age of twenty* one. In the lat- 
ter case, nothing vests, and consequently the rents are undisposed of, and belong ai 
such to the doner and his heirs, in the interium ; yet there is no doubt but tbe do- 
nor, were this distinction explained to him, would in the latter case as well as in 
the former, give the accruing rents to the infant donee.' (Humphreys on Real Pro- 



CHAP. I.] REVISERS' REPORTS AND NOTES, &c; ' 579 

rrty, p. 260.) A still stronger reason for adopting the section, is furnished by 
35 of this Article, which prevents a future estate from being defeated by the de- 
termination of the precedent estate before the happening of the contingency, on 
which the remainder is limited. If that section be adopted and the present omitted, 
the rents and profits during the interval between the determination of the prior>^nd 
the vesting of the contingent estate, would go to the heirs, contrary to the very 
plain intention of the person creating the estate. As the law now is, the rents, &c. 
may be, and generally are, preserved to the remainderman, by the intervention of 
trustees. But to dispense with the necessity of creating such trustees, is one of the 
benefits we propose to attain." 

« AsTiCLB n. — Cfuses and irustt,** 

[^ 46, 47, 48, 49. Same as ^ 45, 46, 47, 48 R. S.] 

'* ^ 50, as reported; pariially adopted^ but toith material oona/uwt , in ^ 49 R, 
S. ^* ^ 50, Every disposition of lands, whether by deed or devise, which shall be 
made after the expiration of one year from the time this act shall be in force, shall 
be made directly to the alienee or person in whom the right to the possession and 
profits is intended to be vested, and not to any other person, to hi3 use, or in trust 
lor him. Every disposition contrary to the provisions of this section^ shall be 
void." 

[^ 51. Same as § 50 R. S.] 

[§ 52. Same.as ^ 51 R. S. except that in the last line, *^ the next sectian,'^^ was 
substituted by the legislature, in lieu of ^' the ttoo next sections,''^ in the report.] 

[^ 53. Same as § 52, R. S. except that the section as reported began with the 
"word '< jBu^," which was omitted by the legislature.] 

i^ 54. Same as ^ 53, R. S. except ''fifty-second^' altered to ^' fifty-first.^^] 

[^ 55. Same as ^ 54 R. S.] 

[^ 56. Same as ^ 55, R. S. except in sub. 3, the words *' or either^'^^ inserted 
by the legislature, in lieu of " or support only^^^ in the report. The eootion as en- 
acted, was afterwards amended by the act ofthe 20th of April, 1830, (reported by 
the Revisers,) by striking out the words " educaiion and support^ or either i"* and 
substituting the word << u^e," in lieu thereof] Original note to the amendment pro- 
posed in 1830. ^<The word ^^ims" includes education and support, and each of 
them. It will also include other purposes, which ought to be provided for." 

[^ 57 to 61. Same as ^ 56 to 60, R. S. except that in § 60, R. S. after << area- 
Hottf*^ the legislature inserted, '< except as herein othervnse provided."*^] 

[^ 62 to 67. Same as ^ 61 to 66, except that in ^ 63 R. S. the legislature insert- 
ed the word ^* beneficially ^^^ and in ^ 65 K. S. altered the word, ^* vesting " to <^cre- 
ating.''^] 

** ^ 68. [^ 67 R. S ] When the purposes for which an express trust shall have 
been created, shall have ceased, the estate of the trustees shall also cease ; nor shall 
an outstanding title in trustees be set up in any action^ by any person not lawfully 
claiming under such trustees, to defeat the recovery of the persons otherwise enti- 
tledr^ [The last clause omitted by the l^slature.] 

^^^ 69 as reported; substantially enacted in ^ 68 R. £ << § 69. Every. trust es- 
tate, on an express trust, if not sooner determined, shall cease on the death of the 
surviving trustee, and the trust, if then unexecuted, shall vest in the court of chan- 
cery, and shall be executed by some officer of the court, or other person appointed 
for that purpose, under the direction of the court." 

[§ 70, 71, 72, 73. Same as ^ 69, 70, 71, 72 R. S.] 

Original notes to this Article. *< The modified abolition of uses and trusts, which 
is proposed in this Article, is doubtless an extensive, and may perhaps be viewed 
by some, as an alarming innovation. The Revisers wlU therefore be i»rdoned for 
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saying, that their opinions on this subject, the slow result of much examioation ani 
reflection, have settled in the conviction, that every plan to reform and simplify the 
law of r6al property, which shall not contain substantially the change now recom- 
mended, will be found imperfect, and in a great itieasure ineffectual. 

** That some reform in this branch of the law is necessary, will be denied by few, 
who are sufficiently familiar with the system as it now exists, and have considered 
with any care, its actual and undeniable defects. In England, the necessity of soch 
a reform was confessed, during the last session of its parliament, by the leading 
statesmen of every party ; and in consequence of the success of Mr. Brougham's 
motion, founded on his celebrated speech, commissioners have been appointed, Id 
whom, with other subjects, the trust of inquiring into the state of the laws of ted 
property, and reporting suitable changes and improvements, has been specially com- 
mitted. 

<' The subject is too large to admit of a full discussion within the limits of a note; 
bat its importance demands that we should attempt some expianatioD of the rea- 
sons which have produced the conviction that we have avowed, and led to the 
amendments that we have proposed. 

^* It is justly remarked by Mr. Cruise, in the preface to his admirable digest, that 
* the law of real property is the most extensive and abstruse branch of English ja- 
risprudence.' That law has undergone many salutary changes in this state ; yet 
the observation of Mr. Cruise is still true, even when applied to the system as 
adopted and modified by ourselves. Such indeed are its extent and intricacy, that 
even in the legal profession, it is very imperfectly understood by any, who have sot 
made it an object of peculiar study and attention ; and so remote are its principles 
and maxims from ordinary apprehension, that to the mass of the community, th^ 
seem to be shrouded in impenetrable mystery. It is surely needless to add, that in 
the same proportion as the law is complex and obscure, is litigation frequent, ex- 
pensive and uncertain. Ignorance of the law is the parent of controversy ; and tbat 
ignuran.e must always continue, whilst the avenues to knowledge are dif&culttoall, 
and to most inaccessible. Under such circumstances, it is plainly a duty to inquire 
into the source of these evils, the means of their removal, or the necessity of their 
continuance. If the defects of the system spring unavoidably from the nature of 
the subject which it is framed to regulate, w^e must submit to their continuaooe; 
but if they are accidental and factitious, we ought diligently to seek, and firmly to 
apply, the necessary remedies. 

'^ The first inquiry, therefore, is, considering the nature of the subject, is there 
any. necessity that the laws of real property should be, in a peculiar degree, exten- 
sive and abstruse ? 

'^ If we direct our attention to the laws of other nations and countries, we ^ 
find, perhaps to our surprise, that so far as they relate to real property, they are in 
a measure free from the objections to which our own system is liable. In the civil 
law, the regulations concerning the enjoyment, alienation and transmission of ml 
estate, comparatively speaking, are neither numerous, nor difficult to be understood, 
and in the Code Napoleon, they form a very small and perfectly intelligible portitn 
of that immortal work. It is not extravagant to say, that the French law <^ Rsl 
estate, may be sufficiently understood by a few days of diligent study. 

^* If we look to the objects which laws in relation to real property are meant to 
attain, they do not seem to present any intrinsic difficulties, that should prevent us 
from fraiAing a simple and intelligible system. The owner is to be protected in the 
enjoyment of his property ; his power of disposition is to be defined ; the transmit' 
sion of his estate to his descendants or relatives, is to be regulated ; its mode of aliC' 
nation is to be prescribed ; its liability to the claims of creditors must be secvredt 
and to purchasers, the means of investigating the ownership must be afforded. The 
proper rules on these various subjects would seem derivable, from a few principles 
of clear and general utility, level to the comprehension of all whose rights are to be 
affected by their application. We have no difficulty in believing, that e^^ ^^ 
of common sense may be enabled, as an owner of real property, to know the exteot 
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of his rights, and the mode of their exercise ; and as a purchaser, to judge, with 
some assurance, pf the safety of the title he is desirous to acquire. 

^' It appears a Yiecessary conclusion, from these remarks, that if our law of real 
estate is voluminous and obscure, in a peculiar degree, it is to peculiar causes that 
these defects are owing> and this conclusion is amply justified, when we advert to 
the history of this law, and the character of its provisions. 

" It is not an uniform and consistent system, complex only from the multitude 
of its rules, and the variety of its details ; but it embraces two sets of distinct and 
opposite maxims, difierent in origin, tfnd hostile in principle. We have first, the 
rules of the common law, connected throughout with the doctrine of tenures, and 
meant and adapted to maintain the feudal system, in all its rigor ; and we have next, 
an elaborate system of expedients, very artificial and ingenious, devised in the 
course of ages, by courts and lawyers, with some aid from the legislature, for the 
express purpose of evading the rules of the common law, both in respect to the quali- 
ties and the alienation of estates, and to introduce modifications of property before 
prohibited or unknown. It is the conflict continued through centuries between « 
these hostile systems, that has generated that infinity of subtleties and refinements, 
with which this branch of our jurisprudence is overloaded. 

<^ It is this conflict which seems to have involved the law of real property in in« 
extricable doubt, whilst nearly in every case, as it arises, the uncertainty is, whe- 
ther the strict rules of ancient law, or the doctrines of modem liberality, are to pre- 
vail ; whether efiect is to be given to the intention, or a technical and arbitrary 
construction is to triumph over reason and common sense. 

'' The truth of these observations is illustrated in a striking manner, by the his- 
tory and progress of the law of uses and trusts. 

^< The severe burthens and numerous restrictions which the feudal law imposed 
on real property, are generally known. It was a system that could flourish only in 
a barbarous age, and under a despotic government. 

^* It consulted solely the interests of the monarch, and a landed aristocracv ; and 
to maintain their power, the real owners and cultivators of the soil were to be held 
in military bondage. If a nation was to advance at all in civilization and freedom, 
it was quite impossible such a system could be perpetuated, and it was to relieve 
those who were groaning under its oppression, yet had not the means or power of 
procuring its direct repeal, that uses were first invented. 

*' An use, (as uses existed previous to the statute of uses,) may be defined a 
confidence reposed in the owner of lands, that he would permit another person to 
enjoy the possession, receive the profits and direct the disposition. 

^* It was a device by which, whilst the formal title remained in one, the whole 
beneficial interest was vested in another. 

^* The success of this invention was, for a long time, doubtful. At an early day, 
the courts of common law held that uses were invalid, in other wOrds, that the be- 
neficial owner had no estate or right whatever, but that the absolute property dis- 
charged from any trust, was vested in the person having the legal title. The court 
of chancery, however, was more induleent. The powers of that court were at that 
day administered by churchmen, and the interests of the church in evading the sta- 
tutes of mortmain, required that uses should be favored. 

** By the aid of chancery, therefore, the legal owner was compelled to permit the 
person entitled to the use, to enjoy the possession and profits, and was obliged to 
execute such conveyances as he misht direct. The distinction between legal and 
equitable estates was thus introduced, and uses, notwithstanding the constant oppo- 
sition of the courts of law, became firmly established. 

'^ The advantages of uses, as thus established, in mitigating the evils of the feudal 
system, were very great. The equitable estate was not liable to forfeiture for trea* 
son or felony, nor subject to the feudal burthens of wardship, marriage, &c. &c. 
The power of disposition in the equitable owner was greatly enlarged, and the feu- 
dal restraints on alienation, to a considerable extent, eluded. The equitable owner, 
although the statute <^ wills was not yet in force, was even enabled to pass 
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property bj deviae, since his trustee was always compelled to execute sodb 
conveyances as he directed, whether to take effect duriag his life, or tiiec hit 
4»th. ' 

<' On the other hand, uses were attended with many inconyeniences, and tod to 
great abuses. They tended to defraud creditors who had no remedy against the 
equitable estate, and purchasers, whose conveyances or leases from the equitaUe 
owner, the trustee could always avoid. They enabled the trustee, by conTeyinr, 
or submitting to a disseisin, and by other means, to defeat the rights of the benefi* 
cial owner ; and' a frequent resort to equity became necessary, to compel him to 
perform the trust. And, in our judgment, above all, by separating the legal nd 
equitable estate, and introducing two classes of rights over the same lands, govened 
by different rules, and subject to different jurisdictions they rendered tittoa perplex- 
ed and obscure, and multiplied litigation. 

" To remedy these and other alleged inconveniences, various statutes of partial 
operation were passed, previous to the statute 27 H. 8, ch. 10, from which our sta- 
tute of uses was borrowed. 

**' This last statute did not contemplate a partial reform, but was meant to reach 
the evils in its whole extent, by abolishing the distinction between the title and the 
use, and converting, in all cases, the interest of the beneficifd owner into a legil es* 
tote. 

*^ This, which it is admitted by all was the principal intent of the legislatme, 
was, however, entirely defeated by the narrow construction of the statute, which 
the courts of law unfortunately adopted. ^ The stotute declered, in substance, that 
whenever one person is seised to the use of another, the person so entitled to the 
use, should also be entitled to the possession and legal estote ; and the judges, ad- 
hering to the letter, and overlooking the spirit of tlj^e law, decided, that where sac- 
cessive uses are contained in a conveyance, it is the first use only, which, in tech- 
nical language, is executed by the stotute. Thus, a grant to A, to the use of B, to 
the use of C, was held to vest the legal estote by force of the stotute in B, whilst 
G retained the beneficial ownership, in the same manner as if the stotute had never 
been passed. 

** In such cases, therefore, the whole effect of the law was to change, not the es- 
tote, but the trustee. 

*^ The consequences of this rigid construction are generally known and still exist 
Uses, under the name of trusto, were immediately revived and extended, and that 
separation of legal and equitoble estotes, which it was the main object of the legis- 
lature to prevent, was perpetuated. 

*< It must not, however, be supposed that the stotute of uses was entirely inope- 
rative. It was, in fact, attended with importont and durable consequences on the 
law of real estote. The stotute did not abolish existing uses, nor prohibit couvej- 
ances to uses in future. It only declared that both existing and future uses, as they 
arose, should become legal estotes ; and the effects of thus permitting the creation of 
uses, were, 

" 1 . As every deed capable of raising an use was, by force of the stotute, reo* 
dered also capable of passing the legal estote, new forms of conveyances were intro- 
duced, by which the title and the possession of lands were transferred without li- 
very of seisin, which, at common law, was indispensable. 

^* 2. The new modifications of property, which the increasing wanto of society 
demanded, but which the genius of the feudal law forbade, were preserved by re* 
toining uses, to which they owed exclusively their 'origin. 

*' It must therefore be admitted, that the stotute of uses, although not productive 
of all the benefits intended, has been, to a considerable extent, salutary in ito opera* 
tion ; but to retoin these advantages, it is not at all necessary that uses should them- 
selves be retoined. 

^< To uses, even as they now exist, there are strong, and as they seem to us, un- 
answerable objections : 

'* 1. They render conveyances fiar more complex, verbose and expennve, than 
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is at all requisite, and they perpetuate in deeds, the use of a technical language, 
vrhich, although intelligible to lawyers, is to the rest of the community a roysteri-> 
OU8 jargon. 

** 2. Whore a conveyance to uses contains limitations intended to take effect at 
a future day, they may be entirely defeated by what is technically called a distur- 
bance of the seisin, in other words, by a forfeiture or change of the estate of the 
person seised to the use. 

<* 3. It is frequently very difiicult to determine, whether the uses in a conveyance 
are «o created as to be executed by the statute, and whether a particular limitation 
is to take effect as an executed use, as an estate at common law, or as a trust. 
These difficulties are, and must continue, whilst uses are preserved, a constant 
source of litigation. 

^' It is to remove these serious inconveniences, (and others not of trifling import 
might be added,) that the Revisers propose the entire abolition of uses, whilst by 
the new provisions which they have suggested, all the benefits admitted to flow 
from the present system, are retained and increased. By making a grant without 
the actual delivery of possession or livery of seisin, cTOctual to pass every estate 
and interest in lands, (as is proposed in a subsequent article,) the utility of convey- 
ances deriving their effect from the statute of uses, is 3uperseded, and a cheap, in- 
telligible and universal form of transferring titles is substituted in their place. The 
new modifications of property which uses have sanctioned, aje preserved by repeal- 
ing the rules of the common law, by which they were prohibited, and permitting 
every estate to be created by grant, which can be created by devise. And this is 
the eStxi of the provisions in relation to expectant estates, contained in the first 
Article of this Title. 

*' It only remains to speak of trusts, as they now exist by law, and the changes 
in relation to them, which the Revisers propose. There are three classes of trusts, 
each requiring to be noticed. 

** 1. Where the trustee has only a naked and formal title, and the whole benefi- 
cial interest or right in equity to the possession and profits, is vested in those for 
whose benefit the trust is created. 

*^ 2. Where the trustee is clothed with some actual power of disposition or ma- 
nagement, which cannot be properly exercised, without giving him the legal estate 
and actual possession. 

*^ 3. Trusts arising or resulting by implication of law. 

^* As to the first class, or formal trusts, it is plainly needless to retain them. 
They separate the legal and equitable estate, for no purpose that the law ought to 
sanction. They answer no end whatever, hut to facilitate fraud ; to render titles 
more complicaied, and to increase the business of the court of chancery. They 
are, in truth, precisely what uses were before the statute of uses, and are liable to 
many of the same objections. Formal trusts, we therefore propose to abolish, by 
converting those which now exist into legal estates, and prohibiting their creation 
in future. This is substantially to carry the statute of uses into effect, according to 
its original intention. 

<< The second class, or active trusts, as a late writer, (Mr. Humphreys,) has pro- 
perly termed them, are recognized in every system of law, and their utility, under 
proper restrictions, is undeniable. They seems, indeed, indispensable to the pro- 
per enjoyment and management of property. The Revisers, therefore, propose to 
retain them, only limiting their continuance, (for reasons stated in a subsequent 
note,) and defining the purposes for which they may be created. 

** As to implied trusts, they cannot be abolished, as their existence is necessary 
to the prevention of fraud. An important change is however proposed, in pre- 
venting a secret resulting trust from being created by the act of the party claiming 
its benefit. This change, (which is recommended also by other reasons,) is indis- 
pensable, if the other parts of the plan are adopted ; since otherwise, the prohibi- 
tion to create formal trusts in future, would be readily evaded, and they would cob<« 
tinue, in substance, to exist, and in their wont form. 
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** The Revisers will not conceal that they attach much importance to the proT»- 
sions of this Chapter, and feel a serious anxiety that they may be adopted by the 
legislature. That anxiety they would fain hope, does not arise from any selU 
motives, but springs from the sincere belief, that these provisions, if adopted, will 
. sweep away an immense mass of useless refinements and distinctions ; will relieve 
the law of real property, to a great extent, from its abstruseness and unceitais^, 
and render it, as a system, intelligible and consistent : that the security of crediioit 
and purchasers will be increased ; the investigation of titles much focilitated ; the 
means of alienation be rendered far more simple and less expensive ; and fioaUy, 
that numerous sources of vexatious litigation, will be perpetually closed." 

** § 47. [^ 46 R. S.] It seems proper to confirm all uses already executed ak le- 
gal estates, in order to prevent the possible construction that they are iacloded is 
the general abolition of uses." 

*'.§ 48. [^ 47 R. S] This section will convert all fomial trusts into legal estata 
in the beneficial owner, and thus efi*ectuate the original intent of the statute of uses. 
The term * assignment,' is introduced that there may be no douht of the intentioo 
of the legislature to include the transfer of chattel interests. It has been freqaentlj 
decided, that the assignment of an existing term for years is not reached by the pre- 
sent statute of uses, nor has any writer attempted to explain the reason of this md- 
gular omission. Its effect is this. If a term of 500 years is granted to A, lo fAe 
u$e of Bf by force of the statute B takes a legal estate ; but if B, the monefit he 
has received the erant, assigns his whole interest to D, to the u$e (/ C, the use id 
C is not executed, so that the legal estate vests in D, and although C has the whole 
actual interest, it is in equity only that his rights are acknowledged. Thus by the 
creation of long terms, and their immediate assignment, the provisions of the pl^ 
sent statute, to all practical purposes, may be completely evaded. We add ao ei- 
tract from Mr. Brougham's late speech on the state of the law, from a nalunl de- 
sire to confirm our own views by the authority of the most distinguished statesmm 
and eminent lawyer that England now possesses. 

«( < I would restore the statute of uses (says Mr. B.^ to what it was clearlj in- 
tended to be. Our ancestors made that law, by which, if land were given to A, for 
the use of B, the latter was deemed the legal owner ; the use being executed io 
him just as if A did not exist. It was justly observed by Lord Hardwicke, thataO 
the pains taken by this &mous law, ended in adding three words to a conveyance. 
Thb has been said by conveyancers to be a severe remark, but it is perfectly cor- 
rect, for the courts of equity invented secondary uses or trusts, by holding with the 
courts of law, that the statute did not appljr to lands dven to A to the use of B,ia 
trust for C ; therefore the whole provision is evaded by making the gift to the me 
of B in trust for C, and those three words send the whole matter into chanceiy, 
contrary to the plain intent of the statute. Can there be any reason whatever for 
not making all such estates legal at once, and restoring them to the jurisdictioa of 
the common law, by recognizing, as the owner, the person to whom the estate in 
reality is given, and passing over him who is a mere nominal party ?' (Brougham^ 
speech on the present state of the law, Phil. ed. p. 66, 67.)" 

<' ^ 50. [The section to which the note refers, only partially adopted in § 49 R* 
S.} To efiect the entire abolition of uses and formal trusts, their future creation 
must be prevented, so that this section is indispensable, if the views of the Revisers 
are embraced by the legislature. Why indeed should uses and trusts be contiooed 
for the mere purpose of converting them into legal estates as soon as they arise ? 
unless it is thought desirable that conveyances should continue complex and ob- 
scure, and difficult questions of title be perpetuated. To prevent a possible incoo- 
venience, the operation of the section is suspended for a year, so that during that 
period uses, &c., as they are created, will be changed into l^al estates, as uoder 
the present statute of uses. An additional guard is provided in a subsequent article 
of alienation by deed, in which it is declared that every deed of bargain and sale, 
(the conveyance almost universally used,) shall be construed as a grant, and the 
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bargainee be deemed an alienee witbia the meaning of this section ; so that the es- 
tate will be preserved even in cases where the present form of conveyance shall con- 
tinue to be used. As the law now is, the interest of the grantee in a deed of bar- 
gain and sale, is an itfe, and the effect of the deed in passing the legal estate, is 
rounded on the statute of uses.'' 

" ^ 52, 53, 54. l§ 51, 52, 53 R. S.] A principal reason for the adoption of ^ 62, 
has been stated in the preliminary note, that without it the prohibition of formal 
trusts might be rendered nugatory. There are other reasons that seem equally im- 
perative. Why should a man purchasing lands for his awn benefity take the con- 
veyance in the name of another ? Can his motives be other than fraudulent ? or if 
this secret mode cf acquiring title be permitted, is it not to purposes of fraud, that 
it will be abused ? If a resulting trust of this description be an executed use, and 
that it is so, has been decided by our supreme court, then the person paying the con- 
sideration, even where the fact of such payment is not stated in- the deed, acquires 
the legal estate, upon the strength of which alone he could recover the possession 
and avoid any conveyances of the nominal grantee. Under such circumstances, no 
purchaser would be safe, and the whole policy of the law requiring conveyances to 
be recorded, would be defeated. The utility of the provisions in ^ 53 and 54, 
seems too obvious to require any remarks. 

** ^ 56. [§ 55 R. S.] As the creation of trusts id always in a greater or less de- 
gree the source of inconvenience and expense, by embarrassing the title, and requir- 
ing the frequent aid of a court of equity, it is desirable that express trusts should 
be limited as far as possible, and the purposes for which they may be created, strict- 
ly defined. The object of the Revisers in this section isito allow the creation of 
express trusts, in those cases and in those cases only where the purposes of the 
trust require that the legal estate should pass to the trustees. An assignment for 
the benefit of creditors, would in most cases be entirely defeated, if the title were to 
remain in the debtor, and where the trust is to receive the rents and profits of lands, 
and to apply them to the education of a minor, the separate use of a married wo« 
man, or the support of a lunatic or spendthrift, (the general objects of trusts of this 
description) the utility of vestins the title and possession in the trustees, is suffi- 
ciently apparent After much reflection, tiie Revisers have not been able to satisfy 
themselves that there are any cases not enumerated in this section, in which, in or- 
der to secure the execution of the trust, it is necessary that the title or possession 
should vest in the trustees. Where no such necessity exists, (as where the trust 
is to convey, or to make partitions, kcA it is obvious that without giving any es- 
tate to the trustees, the trust may as well be executed as a power. And that trusts 
of this kind may not be entirely defeated, it is provided in ^ 59, that they shall take 
effect in the manner suggested. 

<* Should it be thought desirable by the legislature, that preferences amongst cre- 
ditors in future be abolished, the object, so far as relates to real property may be 
attained by an amendment of this section. 

** To the first subdivision of the section, add the words ^ generally and without 
preference to any particular creditor or class of creditors ;' the Revisers have thought 
it their duty to make this suggestion, but they wish not to be understood as express- 
ing any opinion as to the propriety of its adoption." 

'^ ^ .59. [6 58 R. S.] There is an evident distinction between a trust to sell, cre- 
ated by deed, and a similar trust created by devise. In the first case, as we have 
before remarked, it is necessary that the trustees should take the estate, or the trust 
itself might be defeated ; but in the latter, no such necessity exists, and by constru- 
ing the trust as a power, the interests of those for whose benefit it is created, are as 
e&ctually secured, as if the legal estate passed to the trustees. On the death of the 
testator the power attaches immediately on the land, and no su' sequ nt d impost tion 
can be made, nor incumbrances created, by which its execution can be defeated. 

*' There are other reasons, however, which have weighed principally with the 
Revisers in recommending this section ; under the present rules of law, the coa- 
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fltruction of a will coDtai&ing an aathority to executors t6 sell, is a matter of great 
difficulty ; and the question whether the trust is to be construed as a naked intho- 
rity, or as a power coupled with an estate or interest in the lands, has been a fre- 
quent source of litigation Thus according to Lord Coke, if a man devise that \a 
executors ' shall sell his lands, they have a bare authority and no interest ; but if 
he devise his lands to be sold by his executors, they take the legal, estate.' It ii 
true Mr. Hargrave in his note on the passage speaks of this distinction as cnrioos 
and overstrained, yet there seems a decisive weight of authority in its favor. We 
would abolish this and similar distinctions, not merely as curious and overstiaioed; 
but as 'entirely useless, unless to propagate law suits. 

*^ In a subsequent article * of powers,' we have provided that no injury shall re- 
sult to the persons interested in trusts of this description, from considering them 
merely as powers, by declaring that they shall survive, and in other respects be sal^ 
ject in their execution to the same rules as express trusts. 

*' As an additional authority in support of our views, we add the recommendatioB 
of Lord Coke himself, who says, * it is better for a testator to give to hb executois 
an authority, than an estate, unless his meaning be they should take the pro6t8 of 
his lands in the mean time.' (Coke Litt. 113, a. & Har. k. But. note. Sogdea 
on Powers, 140. 6 John. Rep. 92.)" 

<<.^ 65, 66. r§ 64, 65 R. S.] The effect of § 65, [§ 64 R. S.] will be in a gmt 
measure to abolish secret trusts, the common instrument of fraud, by making it the 
interest of the parties in all cases, that the trust should be incorporated in the coo- 
veyance ; and by ^ 66, [§ 65 R. S.J the rights of those entitled to the execotion of 
the trust, are effectually protected. Where the trust is expressed in the deed to tfao 
trustees, it is just that purchasers should be presumed to have knowledge of the 
trust. 

*' To abolish secret trusts entirely, by requiring in all cases, the trust to be iocor- 
porated in the deed, does not seem advisable. It can only be effected by rendeiiog 
▼oid the conveyance or the trust. By the first mode, purchasers and creditors cl 
the trustees would be defrauded ; by the second, the trustees would acquire an alwH 
lute estate to the prejudice of innocent persons interested in the trust." 

•'< ^ 67. [^ 66 R. S.] The injustice of the existing rule, which in most cases re- 
quires purchasers and other persons dealing with trustees, to look to the application 
of the monies paid, at the hazard of losing the estate, or being compelled to make a 
second payment, is very apparent, and has been frequently admitted, by judges who 
felt themselves constrained to obey the rule itself. That it ought to be abolished, 
we think will hardly be doubted. Mr. Humphreys' late work on real propertj, 
contains a similar proposition, and we have much pleasure in subjoining his remad^' 
* This proposition is introduced to correct a vicious result from the rule that *ifi 
equity the trust is the land ;' arguing from this, it is held, that whoever purchases 
from or otherwise deals with the trustee, must (unless in a few impracticatole cases, 
as where the trust is for payment of debts generally) see that the produce of the 
trust fund goes to the cestui que trusty or beneficial owner ; thus treating as nothiDg> 
the confidence reposed in the trustee. The inconvenience of the rule and its con- 
stant frustration of the proposed object, has occasioned the introduction into the ge- 
nerality of trust assurances, of a special clause, that the receipts of the trustees shall 
be discharges to purchasers and others. But that must^be a bad rule against whkh 
the very partifss provide, who are meant to be protected by it : sometimes eqai? 
struggles against its own rule by new distinctions, which in their turn generate new 
litigation.' (Humphreys on real property, p. 305.) 

<( We add an example of the distinctions to which Mr. Humphreys alludes : 
*' If lands be devised to executors, to be sold in trust for certain persons named, 
the purchaser is bound by the rule ; but if the direction be, that the trustees pfty ^ 
distribute the purchase monies to the same persons, or invest the same for their h^ 
nefit, the rule, it is held does not apply. In*plain terms, its application depends on 
a verbal distinction. It is to the work of Mr. Humphreys, from which our quots- 
tion is taken, that Mr. Brougham alludes, in his celebrated speech. After spedcut 
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of the exertions of Sir Samuel Romilly and Sir James Mackintosh, for the reform 
of the criminal law, he adds : M am sure an almost equal debt of gratitude has been 
incarred, on the part of the law of real property, to the honesty patient and lumi- 
nous discussion which it has received from one of the first conveyancers and law- 
yers this country could ever boast of. Those members of the house that are con- 
versant with our profession, will easily understand that I can only allude to Mr. 
Humphreys.' (Brougham's Speech, p. 4.) Although differing from many of the 
▼lews of Mr. Humphreys, and by no means inclined to adopt the language, in which 
he has expressed his proposed enactments, we cheerfully acknowledge, that in the 
preparation of this Chapter, we have derived most important aid from his valuable 

'* ^ 69. [^ 68 R. S.] As every trust is founded on a personal confidence reposed 
in the trustee, it ought naturally, and by the very intention of the f arty, to cease 
"with the life of the trustee. No reason, it seems to us, can be assigned, why it 
should pass to his representatives, persons probably unknown to the party creating 
the trust, and in many cases, very unfit to execute his wishes. In addition ^o this, 
there are very serious inconveniences attending the transmission of trusts. It is fre- 
quently difficult to determine in whom the trust estate has vested, whether it has 
passed under a general or residuary devise, (for the estate of the trustee is devisa- 
ble,) or has descended to heirs. In other coses, the person to whom the estate has 
pBiMed, cannot be easily discovered, or is absent from the country, or labors under 
some legal incapacity ; and then the alienation of the estate, or execution of the 
trust by other means, may be suspended for years, until the necessary inquiries are 
made ; or at great expense, a suit in chancery has been instituted, and the proper 
decree obtained." 

** The remaining sections do not seem to require any particular observations. — 
They enlarge, in some respects, the powers of the chancellor ; but the propriety of 
the enlargement it is thought will not be doubted." 

*'Artici«s III. — Ofpatoers.*' 

[§ 74. Same as ^ 73 R. S.] 

[^ 75. Same as ^ 74 R. S. except that the words << the disposUion o/," before 
the word " landt^^^ were omitted by the legislature.] 

[§ 76. Same as § 75 R. S. except that the words <* some interest iuy^^ were in- 
serted by the legislature.] 

[^ 74 lo 69. Same as ^ 73 to 88 R. S. except a transposition in first subdivi- 
sion of ^ S7 R. S.] 

[^ 90. Same as ^ 89 R. S. except the words ** and shall thereupon he extinguish^ 
«d," added by the legislature.] 

[§ 91 to 94. Same as $ 90 to 93 R. S.] 

[^ 95 . Same as ^ 94 R. S. except the words ** other than the grantee of such 
power^^'* inserted by the legislature.] 

4 96, as reported, " ^ 96. A special power is in trust, 

^^ 1. When the disposition which it authorizes is limited to be made to any par- 
ticular person, or class of persons ; or, 

^^ 2. When any particular person or class is designated as entitled to any benefit, 
from the disposition or charge authorized by the power.'^ [Adopted in substance, 
^ 95 R. S. with the addition of a clause subjoined by the legislature to the first 
subdivision, which clause was afterwards stricken out by the amendatory act of April 
20, 1830, reported by the Revisers.^ Original note to amendment proposed in 
1830. << The words proposed to be stncked out, were always unnecessary and may 
produce doubts." 

[§ 97 to 136. Same as § 96 to 135 R. S. except that in $ 102, [^ 101 R. S.] 
^ words ** the person^^ after the word ^^ designate j*^ were omitted by the le- 
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^slature; and also that in ^ 103, [^ 102 R. S.] the words " ftx/y^teeea'' and 
^* stteniy-twoj*^ were changed by the legislature to " iixiy-six^ and **fei»i/jf 
one."] 

Original nates to this Article. " If the first and second Articles of this Title ai$ 
adopted, a new regulation of powers in relation to lands, becomes indispensably 
since it is from the statute of uses that such powers, as they are now constitote^, 
derive their efficacy. We regard it as one of the chief benefits to result from tk 
abolition of uses, that it afibrds an opportunity of placing the doctrine of powers « 
rational grounds, by bringing them into harmony with the general system of cor 
laws, and adapting tbem to the state of our society, and the policy of our instit- 
tions. 

<' The law of powers, as all who hare attempted to master it, will readily adult, 
is probably the most intricate labyrinth in all our jurisprudence. Few, io (be 
course of their studies, have been called to enter it, who have not found it diffical to 
grope their way in its numerous and winding passages. In plain language, it 
abounds pre-eminently in useless distinctions and refinements, diflicult to be unieF- 
stood, and difficult to be applied, by which a subject, in its own nature free inn 
embarrassment, is exceedingly perplexed and darkened. We encounter this UAr 
ness at the very threshold of our inquiries, as the division or classification of pow- 
ers, (which appears in the beginning of every elenientary work on the sul^jeet,) 
seems industriously framed to confound all intelligence of their meaning and stiiitj. 
*' Nor is it merely because it is mysterious and complex, that a reform ia tlu» 
part of the law is desirable. It is liable to still more serious objections, since, v 
will appear, in the course of our remarks, it affords the ready means of evaiiog tk 
most salutary provisions of our statutes. It avoids all the formalities wiself reqsir- 
ed in the execution of deeds and wills, frustrates the protection meant to be giveo 
to creditors and purchasers, and eludes nearly all the checks by which secreey nd 
fraud, in the alienation of lands, are sought to be prevented. 

'* The present division of powers, is into powers : 1. Appendant or appurteaan^ 
2. Collateral or in gross. 3. Simply collateral. 

" These cabalistic terms, we are aware, must sound like an unknown tongie, t9 
unpractised ears ; but our objection is not to the strange phraseology in which thi« 
division is expressed, but to the principle on which it is founded. To anderstand 
this, the terms must be explained. Powers appendant and in gross, agree in the cir- 
cumstance that they are both vested in a person having an estate in the lands over 
which the power is to be exercised. The distiction between them is this : The 
power is said to be appendant, when it enables the party to create an estate which 
mast attach, in whole or in part, on his own interest. As where a power is giveo 
to a tenant for life, to make leases in possession : every lease he executes most, to 
some extent, take efiect out of his own estate. A power is in gross, when it doei 
not attach on the interest of the party, but enables him to create an estate andepeo- 
dent of his own, as a power to a tenant for life, to dispose of the rerersion- A 
power is simply collateral, when it is vested in a stranger having no estate or iote- 
rest in the land. 

*' It is a striking error in this classification, that it overlooks entirely the nature 
and objects of the power itself, and regards solely the connexion between the party 
exercising the power, and the lands which it embraces. Yet it is obvious that the 
character, and consequently the construction and execution of the power, naaj be 
the same, whether it is vested in an owner or a stranger, or is to take efii^t oot of 
a present or a future estate. Were this merely a logical mistake, it would scarce- 
ly deserve attention ; but in fact, it has had an important influence on the law of 
powers, in all its branches. It is from this arbitary classification, that rules eqpsllf 
arbitrary have been derived ; rules which are first established at common law, sod 
then by an ordinary process, evaded in chancery, through the medium of refinemeDts, 
reaching circuitiously that equity, which ought never to have been disregarded. 

^* We propose, therefore, an entirely new division of powers, not merely as ex- 
pressed in terms which at once suggest the reason of their sjdoption, but because it 
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rests on tubstantiBl and piactical dlstinctionB. In order to classify powers, we look 
to their extent, and to the objects which they are meant to attain, since It is from 
the differences that subsist between them in these respects, that the different rules 
by 'which they are governed) are and must be derived. The most important cir^ 
cumstanqe evidently is, whether the power is to be exercised by the party for his 
own benefit, or the benefit of others, whether it is an interest or a trust ; and it is 
to this distinction that the regulations we propose have a principal regard. 

'^ Some further observations, however, are necessary, to justify our censures of 
the doctrines that now prevail, in relation to powers, and to evince the necessity of 
an alteration. Th^^y shall be briefly stated. 

*' 1. As to the creation of powers : There are at present no limts ; but the owner 
may separate from the title the whole or any portion of his own authority, in the 
disposition of his lands, and retain it to himself or vest it in anothei;. Thus a man 
may convey bis estate in fee, and by means of a power of revocation, continue in 
himself the absolute dominion, leaving only a naked title to the alienee. By this 
device, the lands are placed effectually beyond the reach both of his own creditors, 
and of the creditors of the grantee. As to the creditors of the grantee, it is plain 
they may always be defeat^ by an exercise of the power of re\XN;ation. And to 
his own creditors, they are equally without redress ; for as be has no estate or in** 
terest in the lands, but a bare authority to dispose of them as he pleases, there is 
nothing on which their claims can attach. To treat a mere power as actual property, 
would be a plain violation of legal principles, and accordingly it is not considoed as 
sach» either in law or equity. There is indeed a single case in which the creditors 
may be relieved. If a man, having a general power of disposition, execute it in ia« 
▼or of a purchaser, not for a valuable consideration, and then die, the purchaser is 
considered in equity a trustee lor the creditors ; but as against the debtor in his life- 
time, or if he die leaving the power unexecuted, as against the owners of the land, 
the creditors are without remedy. ^ These distinctions,' Mr. Sugden says, ' may 
seem refined^ but they are well established.' We confess that < refined' does not 
seem to us the appropriate word. 

*^ In England, we have the authority of Mr. Humphreys for saying, that powers 
are often wd to defeat the legal rights of creditors, and that by recent statutes, (3 
Geo. IV. c. Id3 ; 6 do. c. 16,) a partial remedy has been applied to the evil. By 
these statutes, it is provided that a seneral power, vested in a bankrupt or insol* 
▼enty shall pass to his assignees, and be exercised by them, fi>r the benefit of the 
creditors. With us, if English authorities are to be followed, the law remains as 
we have stated. 

*< That a change of the existmg law is here not merely proper, but necessary, 
ynW be admitted by all ; and it is probably needless to offer any remarks in fitvor of 
the regulations that we propose. In reason and good sense, there is no distinction 
between die absolute power of disposition and the absolute ownership ; and to make 
such a distinction, to the injury of creditors, may be very consistent with technical 
rales, but is a flagrant breach of the plainest maxims of equity and justice. There 
is a moral obligation on every man, to apply bis property to the payment ol his 
debts ; and the law becomes an engine of fraud, when it permits this obligation to 
be evaded by a verbal distinction. It is an affront to common sense to say, that a 
mmn has no property in that which he may sell when he chooses, and dispose of the 
proceeds at bis pleasure. We apprehend the legislature will have no difficulty in 
declaring, that so far as creditors and purchasers are concerned, the power of dispo- 
sition shall be deemed equivalent to the actual ownership. It may perhaps be 
. doubted, whether a general power to devise, annexed to a previous estate, should 
be considered an abMlute power of disposition ; but there are obvious means, by 
which, with the aid of this power, the tenant for life or years may acquire, even 
in his lifetime, the entire dominion of the property. 

*' Ag»in ; we have deemed it very important to limit the authority of the own* 
era, in the creation of beneficial powers. It appears to us, that in this country, it 
can hardly happen that such a power of disposition will be separated from the lesai 
VOL. a 60 ^ 
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estate, for any purpose that the law ought to fiivor. This separadon is always a 
source of inconvenience, by perplexing titles and restraining alienation, and it should 
therefore only be permitted, when it is clear that the utility outweighs the incoa- 
venience As to trust powers, they cannot, from their nsture, be limited ; and 
subject as they are, to the perpetual control of the chancellor, there is little danger 
of their abuse ; but in respect to beneficial powers, we have not been able to disco- 
yer that any practical good can result from their permission, except in the cases that 
we have specified. In other cases, the benefit intended by the power, may t>e bet- 
ter attained by an enlargement of the estate, or by means of a trust. 

<< 2. As to the extinguishment of powers : 

" The rules with respect to the extinction of powers appendant, are, in a great 
measure, free from objection. Such a power is destroyed by the alienatioo of the 
estate, and cau* never be exercised to the prejudice of any grantee or lessee from the 
party. The power is however held to be extineiiished, upon technical grounds, 
even by the execution of a mortgage. Lord Mansfield, indeed, held that the power 
of a tenant for life to make leases, was not destroyed by a mortgage, and that such 
a construction of an instrument, intended merely as a security for a debt, would be 
contrary to the intention of all the parties ; (Doug. 392 ;) but this decision of an il- 
lustrious judge, who never permitted his reason to be fettered by technical rules, 
has been reversed, and Mr. Sugden says, ' it is now clear, that a conveyaooe of 
the estate, even by way of mortgage, is an extinguishment of the power.' (Si^- 
den on Powers, p. 57.) It is to guard against this inconvenience, that we have de- 
daied the efiect of a mortgage ; and instead of extinguishing the power, have gives 
to the mortgagee the benefit of its exercise, as a part of his security. With respect 
to powers in gross, the rules in regard to their extinguishment, though techniolly 
sound, are, in their practical operation, singularly capricious and unjust. The terms 
are strong, but they will be fully justified. A power in gross, it will be recollect- 
ed, enables a party to convey an estate, distinct from his own ; and we select the 
case of a tenant for life, having a general power to dispose of the reversi(m in fee, 
or a power to devise it to particular persons. If the tenant convey the whole es- 
tate, including the fee, by bargain and sale, or other conveyance under the statute 
of uses, the power is not affected, but remains to be executed at his pleasure there- 
after ; but if he convey by feofiment, with livery of seisin, the power is destroyed. 
The grounds of this distinction, we are informed, are, that a bargain and sale is what 
is technically termed an innocent conveyance, and passes only the actual interest of 
tiie party ; whereas a feoffment * ransacks the whole estate^ and passes or extio- 
ffuishes all rights, conditions or powers belonging to the land, as well as the land 
Itself' (Sugden, p. 64. ) To the technical accuracy of this reasoning, there is pro- 
bably no objection. Let us now look to its practical effects. A tenant for life, 
with a genend power of disposition, sells the whole estate for a full consideratioa, 
and conveys to the purchsser a deed of bargain and sale. A life estate only passes, 
and the tenant, by virtue of his power, conveys the next day the remainder in fee 
to a third person. This person acquires a valid title, and the first purchaser, by 
means of an innocent conveyance, is effectually defrauded. Or, suppose the power 
to be a power to devise, and to devise only to particular persons ; which is a plain 
trust The tenant for life, by means of a feoffment, now ransacks the whole es- 
tate and extinguishes the power ; and then the rights of the persons entitled to the 
trust are completely sacrificed. It is true, there are some cases in which powers 
have been considered as trusts in chancery, and executed as such, in case of their 
non*execution by the party ; but no relidf has ever been given, where the power 
was technically extinguished. 

** A power simply collateral cannot be varied or extinguished at all, by any act 
of the party ; and if these powers were merely trusts, the rule would be just ; but 
it is obvious that a power simply collateral, may be also beneficial ; for a power 
may be given to a stranger havmg no estate, to convey or charge lands for hw own 
benefit ; and yet, if he release this power for a valuable considfuradon, to the owner 
of the land, it would seem that the release is void. But although a simply collate- 
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nl power cannot be barred^ yet if it be vested in several, it is destroyed by the death 
of any one of them previous to its execution ; and although accompanied with a 
trusty its execution by the survivors would be void, in direct contradiction to the 
xule, which prevails where the trustees have an estate in the lands. 

" The great error, indeed, which pervades the established doctrine in relation to 
the extinguishment of powers is, that it disregards entirely the distinctions between 
beneficial and trust powers, and permits the trust to be extinguished, by theiHune 
means by which the interest is conveyed. The new regulations that we propose, 
are founded on the obvious maxim, that equity will never sufifer a trust to be de- 
feated by the death or misconduct of a trustee ; and the defects of which we com- 
plain are remedied, and the law rendered uniform, hf applying to trust powers, the 
rules that have already been declared, in relation to trust estates. 

'' 3. As to the execution of powers : The subject is so extensive, that we shall 
select only a few prominent topics. Where, by the terms of the power, no mode of 
execution is prescribed, it may be executed by a simple note in writing, without 
signature, (if in the hand writing of the party ,S and without witnesses, or acknow- 
ledgment, or proof, or even, as it seems establisned, delivery. Even where it is de- 
clared that the power shall be executed by will, it is not necessary that the will 
. should be executed and attested as a will of real property, or that any of the pro- 
visions of the statute, in relation to such wills, should be complied with. 

** On the other hand, if any formalities, however useless, are prescribed, or any 
conditions, however trifling, annexed to the execution of the power, they must be 
literally observed, or the execution at law is wholly void. Thus, where it is re- 
quired that the power shall be executed by a deed, under the hand and seal of the 
party, to be executed in the presence of, and to be attested by two or more witness- 
es, although it is stated in the body of the deed, that it was, in fact, executed with 
. all the required formalities, and although it be signed and sealed by the party, and 
attested by the signatures of two witnesses ; yet the execution is void, if the attes- 
tation clause contain only the words ' sealed and delivered, in the presence of,' omit- 
ting the word * signed.' (Sugden on Powers, 236.) So, where a power is given 
to revoke a settlement upon the tender of a gold ring or a pair of gloves, of the 
price of I2d, the tender and the price must be proved, or the revocation will be a 
nullity. (Hardin v. Warner, Sir W. Jones^Rep. 134.) 

*' In the case referred to, which contained the condition we have mentioned, the 
great question appears to have been, whether the price of 12d was confined to the 
gloves, or extended to the ring also ; a ring only having been tendered. (Sugden 
on Powers, 220.) 

" The strictness of courts of law, in requiring a literal observance of the most tri- 
fling forms, is not more remarkable, than the power assumed by the court of chan- 
cery, of dispensing, in some cases, with the most necessary. Indeed, there is no- 
thing more calculated to excite our surprise, than the extraordinary jurisdiction 
^hich has been exercised by courts of equity, in supplying the defective execution 
of powers. Thus, if it is expressly declared that the power shall be executed by 
.a will, signed and published in the presence of three witnesses, so as to be sufficient 
in law to pass real estate ; term§ showing not merely the intention, but the anxiety* 
of the party, that the solemnities of the statute should be followed, yet they may 
sU be safely disregarded if the devise is to a wife or a child. An actual owner de- 
yises his estate to one or more of his children in exclusion of the others, but the 
will is attested only by one witness, and the devise is void both in law and equity. 
The same person makes a similar devise with a similar defect in execution, by vir- 
tue of a power expressly enjoining an execution by will according to the statute, 
and the devise, though void at law, yet in spite of the intentions of the party grant- 
ing the power, and of the leeislature, as expressed in the statute of wills, by the 
JUU of the chancellor, is rendered valid. (Sugden on Powers, 353, 361.) We 
confess this has appeared to us a stretch of power that cannot be justified, and 
which considerations of a supposed equity are hardly sufficient to palhate. If the 
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court of chancery may do this, we may well inquire what are the limiU of ita au- 
thority ? What may it not do ? 

'* The present state of the law in relation to the execution of powen, leads us fea 
attach a peculiar importance to the regulations that we have proposed on this sub- 
ject. They rest on the principle, that the alienation of lands by means of a power 
should be governed by the same rules as their alienation by the l^;al owner ; and 
that where the general solemnities of law are observed, other formalities, thougjli 
enjoined by the party, may be considered as immaterial, and be safely disregarded. 
These rules will not only render the system of alienation consistent, but as it seems 
to us, will relieve the execution of powers from sny serious embarrassment, and 
by avoiding the extreme of rrgor to which courts of law have been carried, remote 
any necessity or pretext for the interference of equity. 

** In conclusion we remark, that on the subject of powem, the legislature may act 
with entire safety. They will disturb nothing. Powers are almost unknown ia 
this state, and their use to the extent in which they are now authorized by law, is 
haidly consistent with our habits of society and general modes of alieoAUon h 
England, it is true, powers are found in almost every conveyance or settlement, 
and they are there of admirable use in perpetuating estates in families, and secur- 
ing the possessions and power of a landed aristocracy. It is not surprising, there- 
fore, that powers should be favored in England ; for the continuance of the landed 
properly of the kingdom, in the hands of its aristocracy, is the basis upon whidi 
uie monarchy itself may be said to rest ; but with us, it should never be forgottes, 
that it is the partibility, the frequent division, and unchecked alienation oi property, 
that are essential to the health and Tigor of our republican institutions. 

'* It is worthy of notice, that this view of the subject seems partially to have oc- 
curred to Mr. Sugden himself, the author of the very elaborate treatise on powers, 
to which we have frequently referrot At the close of a late publication occaaioii- 
ed by Mr. Humphreys' work on real property, Mr. Sugden states that a few jeais 
since he received a^letter from an American gentleman informing him that an edi- 
tion of the treatise on powers would probably soon be required in this country, and 
then adds the significant remark, * I regretted at the time that a new state should 
embarrass itself with our forms of conveyancing, springing out of the doeCrine tf 
uses.' (Sugden 's letter to J. Humphreys, p. 66.)" 

" & 99, 100. [^ 98, 99 R. S.] It is believed that these are the only sections of 
which the object is not sufficiently explained in our general observations. Tbey 
are intended to prevent jhe interference of equity, in correcting what are called U^ 
lutorif appointments — a jurisdiction very questionable in itself, and of which the li- 
mits are still uncertain. When a fund is directed to be distributed amongst seve- 
ral persons, in such sums or proportions as the trustee of the power may think pnn 
per, it has been decided that each person is entitled to a share, but at law the power 
IS held to be well executed, if any share, however trifling, is allotted to each. A 
different rule, however, was established in equity. It was there decided, that each 
person was entitled to a substantial share ; and that a distribution allotting a nomi- 
nal sum to one or more of the objects of the trust, was illusory and void. * In the 
mean while,' (we copy the observations of Mr. Humphreys,) Uhe question soon 
arose, what was a substantial share ? It was, however, more readily raised than 
answered, and finding the principle untenable, or at least the rule impracticable, 
but deeming it too late to abandon an established doctrine, courts of equity have 
re-measured their steps ; and having decided on one occasion that a 190th share was 
unsubstantial, the actual rule afipears to be that any gift short of that proportion, 
(in one case a I22d part,) is not illusory.' (Humphreys on real property, p. 96.) 
The propriety of this equitable interference, was strongly questioned on one occa- 
sion by Sir William Grant, then master of the rolls, who remarked in strong terms, 
that he found it impossible to understand how the question whether a power was 
well or ill executed could receive different determinations in diflferent courts. — 
(Butcher v. Butcher, 9 Ves. jun. 382.) 

<< It is believed by the Revisers that ail the difficulties on this subject are avoid- 
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ed, aod the intent of the ptntj creating the power fulfilled » by making the discre- 
tion of the trustee extend to a selection of the objects, as well as to the amount of 
the shares ; in other words, by giving him directly the power, which itMrectly he 
may now exercise.'' 

** Article IV. — Cf aJienation hy deed,** 

[By an error of the printer, the sections in this Article of the Report, were number- 
ed incorrectly. This will account for the appearance of irregularity in this'resptet*] 

[^ 157. Same as ^ 136 R. S.] 

^ 158 OS reported^ '^ ^ 158. Every estate and interest in lands may be conrey- 
cdU settled, surrendered, released or assigned by an instrument in writing, to be deno-, 
minated a grrant, and to be executed and delivered according to the provisions of tbia 
Article.'' [Not enacted, being probably deemed by the legislature unnecessary, as 
it is clearly implied in the subMquent sections.] 

[^ 159. Adopted with material variations, ^ 137 R. S.] ** ^ 159. Every pmt 
shall be subscribed by the person from whom the estate or interest conveyed is in- 
tended to pass ; if not duly acknowledged by such grantor, previous to its delivery, 
aceordins to the provisions of the thira Chapter of this act, its execution and dd^- 
▼ery shall be attested by at least one witness ; or if not so attested, it shall not take 
dEbct until acknowledged by the grantor." 

[$ 160. Same as ^ 138 R. S.] 

( 161 not enacted. " ^ 161. The omission of the seal of the grantor shall not af- 
fect the validity of a grant, nor affect or change any of the rights to which the gran- 
tee would be entitled, if the grant were actually sealed." 

^ 162 not enacted. ^' § 162. No considieration shall be reomsite to the validity of 
a grant; but where the estate or interest conveyed, is intenaed as a gift, the inser- 
tion in the grant of a false consideration, shall be presumptive evidence of fraud." 

^ 163 fiol enacted. '* § 163. The operative words in a grant, are * give,' ' srant,' 

* alien,' ^ barg^ and sell,' ' transfer,' ^ convey ' and * ass%n,' any or either of 
them ; if the ^rant be a settlement, the word * settle ' ; if a surrender, the word 

* surrender ' ; if a release, the word * release ' ; and if a lease, the words ' lease,' 
or 'demise,' or ^ &rm-let,' may be used, and shall severally be sufficient to pass 
tibe estate or interest intended to be convejred." 

( 164 not enacted. " ^ 164. A settlement, is a grant in which the grantor re- 
serves or limits to himsdf, an estate in possession or expectancy, m the premises 
conveyed." 

^ 165 not enacted. ** ^ 165. A surrender, is the grant of an estate in possession, 
to a person entitled to an expectant estate in the same lands." 

^ 166 not enacted. *' § 166. A release is the grant of an expectant estate, to a 
person having an estate in possession in the lands conveyed, at the grant of any as- 
serted or supposed claim or title, to a person in actual possession." 

§ 167 aol enacted. ** § 167. A lease is a grant of any estate or interest in lands, 
in which a rent is reserved to the grantor, or conditioned or limited to be paid to 
any third person named therein." 

1^ 168 substantially reported in ^ 183, which was enacted as ( 146 R. S.J 

[^ 169 and 171 were not enacted. They contained the forms of conveyances and 
mortgages, adapted to the preceding provisions, some of which not having been 
adopted by the legislature, tiie forms are omitted.] 

" ^ 170. If the grant is of an estate less than a fee, the particular estate meant 
to be conveyed, shidl be expressed in the grant." [Not enacted ; but see Title V. 

^ 172 not enacted. ** ^ 172. Every grant or conveyance of real estate, hereafter 
made for a valuable consideration, except in the cases hereinafter mentioned, shaJl 
[VOL. 3.] 60» 
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be deemed to imply the following aigagemente od the part of the giaator, his hetn, 
executors and adminiatrators : 

<' 1. That there are no incumbrances on th^ premises conveyed, by which die 
title to such premises can be affec'ted, in law or in equity, and that if any aocii 
incumbrances shall be found to exist, they shall be satisfied or discharged by such 
grantor, or the premises be otherwise released therefrom : 

*^ 3. That if the grantee, his heirs or assigns, shall be lawfully evicted from the 
ptemises conveyed, or any part thereof, the grantor, his heirs, executon and ad- 
ministrators, will pay to the party so evicted, the damages sustained by him, by 
reason thereof, according to the rules of law." 

^ 173 not enacted- "^ 173. The damages to be recovered in such caae, shall be^ 
the value of the premises from which the party shall have been evicted, at the ttme 
of the execution of such conveyance, with interest thereon from the time of such 
eviction ; and also the costs and all reasonable expenses, to which such party mav 
have been subjected, in defending his title in the action wherein he waa evicted, u 
the consideration paid for such premises, shall have been paid in money, the amooat 
of such consideration money shall be deemed the value of all the premises convey- 
ed ; and the value of a part of such premises, shall be estimated in proportion U> 
the price paid for the whole." 

Original note to § 172 and 173. "By the common kw, as now modified and 
understood in this state, the doctrine of implied covenants stands as follows : 

" 1. A conveyance in fee, does not, of itself, imply a covenant of title, (2 Cainei' 
Rep. 188,) bat the word oioe» in such a conveyance, implies a warranty, for the 
life of the grantor. (2 Games, 195 ; 7 Johns. Rep. 258.) 

^< 2. The words grant and enfeoff impo/t a warrant, in an estate for years, hot not 
in an estate in fee. (2 Gaines' Rep. 188.) 

^'3. An express covenant in the deed, takes away all implied covenants. (11 
Johns. Rep. 122.) 

" The general practice in this state, having been, to take special covenants where 
the grant^ intended to make himself liable lor the validity of the title, it is appre- 
hend that the doctrine of implied covenants frequently operates to the injiny of 
grantofB. Especially, when it is considered, that the distinctions taken in the books 
upon the efl^t of particular words, are so technical and refined as to be whirfly na- 
intelligible to any except professional men. Indeed, the ablest lawyers hare admit- 
ted, that they were not able to assign a very solid reason for the distinction between 
the force and efiect of the words ^give^ and < grant,'* but as they found it estab- 
lished, they have felt themselves bound to carry it into efiect. (Kent Gh. 2 J. in 
Gaines 195.) It is obvious that rules of this nature must be generally unknown to 
the great mass of our community. It is no answer to say, that prudent persons 
about to execute a conveyance, will take the advice of counsel ; for in this respect, 
many of our most intelligent citizens are quite imprudent. IIm fact is notorions, 
^t a great part of the needs executed in this state, are prepared by persona who 
have no knowledge of the law. And there is every reason to believe, that this 
practice will always continue to a very considerable extent. 

<* Ope of two things ought therefore to be done by the legislature-^impiied co- 
venants should either be entirely abolished ^ or the cases in which they shall ex- 
ist, and their consequences, should be enacted for general information. In the pre- 
ceding section, the Kevisers have adopted the latter course, and the section adopts 
the views of those who think that every sale for a valuable consideration, ought to 
subject the grantor to a warranty of the title. This is the rule of the civil law, 
though contrary to the policy of the common law. 

*^ The measure of damages above prescribed, is conformable to the law of this 
state, as settled in respect to express covenants of quiet enjoyment and general war- 
ranty. (See 4 Johns. Rep. I ; 3 Gaines' Rep. Ill ; 5 Johns. Rep. 49 ; 7 Jofansi 
Rep. 173 ; 9 Johns. Rep. 324 ; 13 Johns. Rep. 5a j This rule of dami4;eB makes. 
no provision for improvements made bv the grantee, and in that respect is liable to 
objection. The following is submitted as more just : 
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" § 173. The dsmeget to be noovend in inch ctie •hall be the value of the pramiaes from which the 
pwiy eheU have been evicted, at the time of ittoh evi6t3on» and the ooala and oil reaaonable ezpenaea 
lo which aoch party may have been aubfeetedi in defending hia title in the action wherein he waa 
evicted ; hot the amount to be allowed Ibr the value of auch premiaea, shall in no cue eice«d the con- 
•idemiion paid upon the oonveyance of aooh premtseay with interest thereon, from the time of the eze- 
cntion of auch conveyance." 

[^ 174. Same as § 139 R. S.] Original note. *' The opinion bas been nHvanc- 
ed by our coarts, that a mortgage when given to secure the payment of money, im- 
ports a covenant to pay the money, whether a special covenant be inserted, or a 
DoncTor other security be given, or not. This is supposed to be contrary to receiv* 
ed and very natural opinions. It is therefore proposed lo abrogate the rule." 

[^140 R. S. inserted by the legislature in conformity to one of the suggestions 
cantained in the preceding note to § 172, 173.] 

^* ^ 175. Where any express covenants, as to the title or enjoyment of the pos- 
sesHion, are contained in a grant, thev shall supersede all implied covenants ; and 
wbere the grant is expressed to be without covenants, or it is declared that it is in- 
tended to operate only as a quit claim, no covenant whatever shall be implied." 
[Not enacted, being rendered unnecessary by the insertion of ^ 140 R. S.] 

^ 176, not enacted. ** ^ 176. When a grant for a valuable consideration shall be 
made bv any attorney duly authorized to sell and convey lands, In the name and 
for the benefit of his principal, such principal and his representatives shall be bound 
by the implied covenants of the grant, unless b^ the terms of the power under 
which he acts, such attorney is expressly restrained from binding his principal by 
any covenants, or is directed what covenants to insert in any conveyance, to be 
executed by him under such power." Original note. '' The rule of the common 
law proposed to be varied by this section, has frequently produced great injustice." 

[^ 177. Same as § 141 R. S.] Original note. "By lineal warranty is meant, 
the obligation imposed upob an heir bv the warranty of his ancestor, to give to the 
warrantee upon his eviction, lands of equal value to. those he has lost, out of the 
real assets descended to such heir, if he have such assets. Collateral warranty ia 
where the land warranted could not have descended from the warranting ancestor, 
and ye^ the warranty debarred the heir from claiming the land, and impo^ on him 
the satne obligation as a lineal wasranty. 4th Cruise, 436, 437. Collateral war- 
inaties are abolislied by ^ 26, 1 R. L. 525* As to lineal warranties, our statute 
raodering heira and devisees liable for the obligations of their ancestor, is a better 
jirovisioD. And the subsequent sections, 181 aad 182^ provide for their operation 
as a bar to olainis by heirs* '^ 

^ 178, noi enacted, ** ^ 178. Where a covenant of general warranty shall|be con- 
tained in any grant or conveyaooe, hereafter executed, it shall be constrned as equi- 
valent to the implied covenants of a grant for a valimble consideration, as herein 
before declared, and shall entitle the grantee to the same rights and remedies." . 

[^ 179. Same as ^ 142 R. S] Original note. ** See ^46 to 50, Art. 2d, and 
note thereon." 

[^ 180, 181, 182. Same as ^ 143, 144, 145 K S.] Original note. ** The three 
last sections agree substantially with a section from the laws of Virginia, (v. 1, p. 
368, ^ 20.) The section referred to waa proposed by the Revisers of 1763, as a 
substitute for several English statutory provisions, which have been transcribed into 
our statute books, viz. & I, 2 and 7, m the act to prevent fraudulent alienations, (1 
R. L. 181, 183,) and 4 26, of the act for the amendment of the law, (1 R. L. 
625.) The efibct of the last section now proposed, is to abrogate the statutory for- 
feiture given by ^ 1 of the act 1 R. L. 183, and the common law forfeitures con- 
sequent upon alienations, when made by feoffment or fine. Those forfeitures were 
founded on strict feudal principles, and are conceived to be not only inapplicable to 
our present state of society, but absolutely unjust. A feoffment at common law of 
the whole estate, made by a tenant for life, was held to operate as a disseisin of the 
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penoDS entitled in expectancy, and had the strange effect of paasing an actodfee. 
Hence, in order to protect the interests of the remainderman aod rerersioner, it be* 
came necessary to giFe them the immediate right of entry, by declaring that ^ 
feoffment should 'work a forfeiture, since otherwise, by the eontinaed posBeanoo of 
the feoffee, or his death whilst in possession, the expectant estate m^;ht have been 
entirely defeated or barred. No such necessity however will exist, when thecoa- 
veyance by feoffment shall be abolished, and the only eflfect of a grant in fee, bj 
the tenant for life, shall be to pass his own estate. By such a conveyance, the 
rights of the reversioner and remainderman will not be at all affected, and the onlj 
consequence of declaring that it shall work a forfeiture, will be to enable the teoaot 
for life to defraud an innocent purchaser." 

[^ 183. Same as ^ 146 R. S.] Original note. <« l R. L. 525, ^ 25, intent mm 
explicitly declared." 

[^ 184. Same as ^ 147 R. S.] Original note. ** Conformable to ^ 8, 1 R. L 
173, with the exception of requirmg one year's possession." 

[§ 185. Substantially same as enacted ^ 148 R. S. except that the clause after 
«< repressfi/a/ioes," was added by the legislature] Original noie, *^ It is propoied 
to abolish the law of maintenance and to qualify that of champerty, as declared in 
the statute 1 R. L. 172, so fiir as to pernodt mortgages of lands held advenelj. 
The mat objection to these laws has been, that a destitute claimant is often pn- 
▼ented bv their operation, from enforcing his rights ; whereas if he were permitted 
to avail himself of the property, for the purpose of procuring professiooal ass^taoee 
and defiaying the unavoidable and often neavy expenses of a litigation, he would be 
placed more nearly on an equal footing with his antagonist, who happens to be a 
possession. Desirous to obviate this objection, so for as it is entitled to weight, 
out at the same time unwilling to propose the entire abolition of the present law, 
the Revisers have adopted a middle course, by allowing a claimant to mortgige 
lands held adversely. The prohibitions of the champerty act so fkr as they are cos- 
sistent with this modification, will be inserted in Part lY*" 



" Title IV — 0/ e$taies in dawer:^ 

[§ I. Same ss enacted.] Origintd note. «« Conformable to 1 R. L. 56, ^ 1* ^ 
anomalous distinction has heretofore obtained between dower and €wrte$ff> It h» 
long since been established, that trust estates were subject to curtesy ; (1 Craiee^ 
486 ;) yet it is equally well settled, that a widow is not dowable of such an eitttoi 
( 1 Cruise, 488. ) ^ The first time this point appears to have been determined, (i^> 
Cruise) was m 12 Car. U. ; and though the doctrine has been followed by nb- 
sequent chancellors, yet they have always expressed their regret at being boond bf 
such a precedent.' This distinction has been expressly abolished in some of oat 
sister states, and though not noticed in the above section, is in effect abrogated o] 
the provisions of the second Article of the preceding Title, abolishing trusts, excej^ 
when created for active purposes." 

[§ 2. Same as enacted] Ongtnal note. <' New, but conformable to the deci- 
sion of the supreme court, in 1 Cowen, p. 89, which was confirmed by the covt 
for the correction of errors, in 5 Cowen, 713." 

[^ 3. Same as enacted.] Original note. << First clause declaratory of the exist- 
ing law, 1 Inst. 31, b. 1. Cruise, Title 6, ch. 3, § 14; latter clause new." 

[^ 4. Same as enacted ] Original note. ^* By the existing law, a widow is cv* 
titled to her dower in lands mortgaged before marriage, (15 J. Rep. 319,] except 
as against the mortgagee." 

[§ 5. Same as enacted] Original note. ** Conformable to Stow and Tifif '^ 
Johns. R. 458, in which the court were divided ; and 5 Cowen, 316." 
[§ 6. Same as enacted^ Original note, << This is now the rule in chancery) wbeo 
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a «ale is made under a decree, but not when a sale is made under t power of sale, 
though it is apparent that the equity is the same." 

[§ 7. Same as enacted, except that the words, *' unless his estate therein shaH 
become ahsolute^^^ Nirere altered by the legislature to '* unless he acquire an absolute 
estate therein.*^] Original note. *< Conformable to the principles of the cases in 4 J. 
Rep. 41 ; 11 lb. 534 ; 15 da. 319." 

" $8. [§ 8 R. S. substituted by the legislature in Keu of the following; but see 
THtk L ^42, 48, chap. 8 of Part 11'] If a wife commit adultery, and the fact be es- 
tablished against her, either by a decree dissolving the marriage contract, or by proof 
in any action brought by her, to recover her dower, she shall be barred forever of all 
claim and ri^ht to dower of her husband's lands ; unless it be shown that, after know* 
ledge of such adultery, her husband was reconciled to her, and that he permitted her 
thereafter to dwell with him, in which case she shall' be restored to her right of 
dower " Original note, <* 1 R. L. 58, § 7, and 2 R. L. 196, § 8. Language of 
the first varied so as to conform to the original intent of its makers." 

[§ 9, 10, 11. Same as enacted.] Original note. '* The three preceding sections 
are mtended as a substitute for the whole of section 8 of the act 1 R. L. dH, except 
the last clause, giving a compensation in case of eviction. That section is a tran* 
ftcript of the statute, 27 Hen. 8, ch. 10, ^ 6, and has always received a very strict 
construction. Conceiving that it would be attended with beneficial effects, to faci- 
litate the barring of claims for dower, the Revisers have in the above sections ex- 
tended ttie principle of the existing statute, so as to embrace any provision, what* 
e¥er may be its nature, which is intended as a jointure. In this they have in truth 
hat followed the existing law, for though jointures under the statute must in all 
points strictiy conform to the provisions of the act,. yet the courts of equity have in- 
troduced a new speeies of jointures which are equally efl^tual. The existing staf- 
tate is defective in not pointing out the mode in which the assent of the intended 
wile is to be manifested, and in providing no guards- for the protection of infants^ 
both which omissions are supplied by the above sections." 

[( 12. Same as enacted.] 

(^ 13 R. S. inserted by legislature.] 

[^ 13. Same as § 14 R. S. except that it was so altered J>y the le^slature as to 
apply to last two sections.] Original note. ^* New. Some mode of evincing her 
election should be prescribed; and some time, within which it shall be made.'' 

^ 14 OS reported; enacted with variations^ ^ 15 R S. " § 14. Every jointure and 
every pecuniary provision in lieu of dower, shall be forfeited by the woman for whose 
benefit it shall be made, if such woman commit adultery ; unless her husband be af- 
terwards reconciled to her and permit her to dwell with him, and upon such forfei- 
ture any estate so conveyed by jointure, and every pecuniary provision so made^ 
•hall immediately vest in the person or his legal representatives in whom thoT 
would have vested on the determination of her interest therein by the death of such 
woman." Original note. " This is an alteration of the existing law, the statute 
which bars the wife guilty of adultery from dower, not extending to jointure. 
(Cruise, Tide 7, ch. 3,,^ 4.) It is conceived that the law should be the same in 
both cases." 

[^15 R. S. substituted for this section.] 

[^ 16. Same as $ 16 R. S.] 

^ 16 enacted with a variation of words in italics^ ^ 17 /?• 5 '* § 16. A widow 
may tarry in the chief house of her husband, forty days after his death, unless her 
dower be sooner asfigned Aer, without being liable to any rent for the same, and in 
the mean time she shall have her reasonable sustenance out of the estate of her hus- 
band." Original note, ^* 1 R, L. 56, $ 1. Italics new, and conformable to 7 
Johns. Rep. 247, and to. the republication of Magna Charter, 1 Hen. 3 " 

(^ 17. Same as § 18 R. S.J Original note. << 1 R. L. ;>. 60, ^ 1, allows a 
widow her lifetime to prosecute for her dower. By the revised statute of iimita- 



606 APPENDIX. [part k. 



tions, a woman must demand every other estate in lands to which she may he e 
titled, within twenty years, -subject to the exceptions contained in the preceding 
Bection. If it be an object in any case to quiet titles, to protect honest purcbaseiSy 
and to excite to a vigilance equally beneficial to the claimant and to others^ it is 
conceived that this case requires the necessary provisions to attain it, as much, if 
not more, than any other." 

[^ 18, 19, 20. Same as ^ 19, 20, 21 tl. S.] Original note to ^ 20. U 21 IL S.] 
'< ^ 2, 1 R. L. 57. The rule of damages given more explicitly according to the 
authorities ; see Co. Litt 3i, 33 ; 2 J. Rep. 483. As the allienee of the heir may 
plead tout temp prists and thereby throw upon the plaintiff the proof of a demand, 
it seems better to declare at once that the damages shall commence from such de- 
mand. This is also perfectly equitable, and becomes necessary by extending the 
action of ejectment to the recovery of dower, as in that action special pleadii^ is 
not allowed, and without pleading it the defendant would be deprived of the benefit 
of Mich a defence, according to the present rules of pleading. The provision linit- 
io^the lecovery to six years' , rents and profits, is in analogy to the universal rule in 
all other cases. This rule is founded on great principles of public policy, for the 
protection of the actual cultivator of the soil, and is as applicable to the recovery 
of a dower claim, as to a recovery of any other estate in lands. The 20th section 
is conformable to existing law in all other cases, and has been adopted by the le- 
gislature in the Title concerning ejectment." 

[^ 21. Same as ^ 22 R. S.] Original note. ^* As the widow is limited by a pn* 
yious section, in her recovery of damages from the time of demand of the alienee, 
it aeefjfis but just to permit her to recover of tlie heir." 

[§ 22. Same as ^ 23 R. S.] Original note. *^ Co. Lit. 35, a. If the h^r as- 
sign to the widow dower in satisfaction of her claim upon him, and upon the lands 
of the feofees of her husband, it may be pleaded in bar by the heir ; but the better 
opinion seems to be that it cannot be pleaded by the feoffee. This aection is pro- 
posed to remedy this defect." 

[^ 23. Same as enacted ^ 24 R. S.] Original note. << The first part of the dtk 
section, and part of the 6th section of the same, consolidated and extended to the 
new summary applications, as they are within the same principle.'' 

[§ 24. Same as enacted ^ 25 R. S.] 



*^ Title IV. — 0/ e$taletfor yearn and at mil, and the rights and duties of had' 

lords and tenants.^* 

[^ 1. Same as enacted .J Original note. "4th section of act of 1820, p. 17SL 
Proviso omitted ; it having been adopted as a general provision in ch. 7, part 2." 

[^ 2, 3. Same as enacted.] 

^4 0^ reported; not enacted ** § 4. Persons entering upon land, under a con- 
tract for the purchase thereof, with the consent of the vendor, shall, after any de- 
fault in the payment of any principal sum or of any instalment stipulated to be psid 
in such contract, be deemed tenants at will."' Original note. ^^ Conformable to the 
intimation of the court in 13 John. Re. 235. It is necessary to declare the relatioo 
of the parties, that their own rights and those of others may be ascertained." 

^ 5 and 6 as reported; not enacted; ^ 5 and 6 R. S* substituted. *< ^ 5. The 
interest of any person holding a contract for the purchase of lands, shall be deemed 
an estate in such lands, which may be bound by judgments and decrees, and oisj 
be sold by execution, in the same manner and with the like efl^t, as a term ii 
years, or any other interest in lands." 

« ^ 6 The purchaser upon any such sale, shall acquire all the right and intereit 
of the person holding such contract ; and may compel a specific performance of such 
contract, in the same cases and in the same manner^ as the original vendee in the 
said contract may by law compel the same." , 
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Original noie. ** The law on this subject, is somewhat peculiar and anomalous. 
Id 7 J. Rpp. 205, and 18 do. 94, the supreme court held that possession being j>ri- 
mmfmcie evidence of title, when it was connected with an equitable title, the party 
bad an interest in lands within the statute of frauds ; jind that such interest was 8ul>- 
ject to sale under execution. But in 1 John. Cb. Rep. 52, the chancellor held that 
the vendor did not become seised to the use of the vendee, until the whole consi- 
deration money be paid ; and that where a part only is paid, the vendee has a mere 
I equity which cannot be reached by execution. This was sanctioned by the court 
^ of errors, in 17 J. Rep. 351. But. notwithstanding, since these cases, the courts 

1 aUow the interest of the vendee to be sold, and such sale to be conclusive upon 

2 him. In this state of the law, it is obvious that the interest of the vendee may be 
L sacrificed without any or with very little benefit to the creditor, whose title is s 

I porecarious. At the same time great opportunity is afforded for fraudulent invest 
^ ments in a species of property which thus defies all legal or equitable jurisdiction- 
I It is conceived the interest of the community will be promoted, by adopting the* 
I principle contained in the two preceding sections." 

[^ 7, 8. Same as enacted, execept that in ^ 7, the legislature have substituted 
r *^ one numth^i notice^^'* for *'* three manths,^^ in the report.] 

^ ^9 08 reported; varied in ^ 9 R. S. <* ^ 9. Every such tenancy shall be deem- 

7 ed to be terminated at the expiration of three months from the service^of such notice, 

and the landlord may thereupon re-enter, or maintain ejectment, or proceed in the 

: manner prescribed by law, to remove such tenant, without any further or other 

., notice to quit." Original note. ^* Proviso to Ist section of act of 1820, p. 177, 

except the latter part as to notice, which is rendered necessary by the construction 

given by the supreme court in 4th Cowen, 350, that although the tenancy is de- 

tennined by three months' notice to quit, yet a further notice of six months is ne- 

' oessaiy." 

( [^ 10, 11. Same as enacted, except the substitution in ^ 11, of ^< one month^s 
notice " for tkree^ as reported.] Original note. **21st section of same act, p. 446, 

. and 8tfa section of act of 1820, p. 179, consolidated : the provision respecting bail 
omitted, as it would be required in the action." 

[^ 12. Same as enacted, except that the words ^' licdfle to distrees for renf," 
were inserted by the legislature after the word *' prenn$eSf^ and that the words 
^ and the time during which the same accruedy*^ were also inserted by them after 
the word *^ due^^ ; and except also that the words ** not exceeding the amount of 
ihe latt year^i rent^^ contained in the report between the words '* rent " and '* of," 
were struck out by the legislature.] 

[^ 13. Same as enacted, except last clause, after the word *^ agent, ^ added by 
the legislature.] 

[§ 14, 15. Same as § 1&, 16 IL S.] 

Original note to ^ 12 to 15. << ^ 12, 1 R L. 437, provides that no goods, levied 
upon under an execution, shall be removed from demised premises, until the rent 
be paid, and authorizes the collection of the amount so paid, by virtue of the exe- 
cutioo. It has given rise to much litigation, and is very liable to abuse. In prac- 
tice, a claim to rent is a common resort to protect property from an execution. 
Presumptive evidence of such a claim and its amount, should be required as well 
to protect the creditor having an execution, as the defendant. For the latter is 
thus exposed to have his property sold upon a mere claim for rent, without any op- 
portunity to contest it A notice from the landlord is now required, to prevent a 
removal of thej;oods; 11 J. Rep. 185. If that notice is to amount to anything, it 
should be veri&d. It is not perceived why the goods may not be removed and 
sold, to satisfv the landlord's claim, instead of the circuitous mode of pajring the 
claim first and selling the soods afterwards. By allowing a sale, the claim is satis- 
fied ; or the tenant is enabled to contest it. Thus the rights of all parties seem to 
be guarded, and collusion between a landlord and his tenant to defraud a creditor. 
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u well M collusion between a plaintiff and landlord to oppress a tenant, ais pre- 
Tented. The preceding four sections are proposed to attain these objects.' ' 

[^ 16. Same as ^ 17 R. S.*] Original note. '< This is just, to prerent aa exlsi^ 
tionate claim of the landlord." 

[^ 17. Same as enactsd § 18 R. S.] Original note. '* Ck)nfonnable in part to 
the statute of 4 Geo. II. ch. 28, § 5, which has never been re-enacted in this state; 
and in part to the decisions of the supreme court, in 10 Johns. Rep. 91, aDd2 
Co wen, 656." 

[^ 18 to 24. Same as § 19 to 25 R. S. except that the concluding words of § 23- 
^ 24 R. S.---«fter " immediate leuewy^^ were reported as follows : '* exceipt for k- 
CQioerie$ in valuer by reason of any warranty in deed or /aw,'' in ^ieu of which the 
legislature inserted, '^ except conenante againet incumbrancest or relaxing to the tkk 
or poeeeeeion of the pren^ee. demised.^^ 

Original note to ^ 20. [^ 19 R. S,] << 1 R. L. 439^ ^ 1, abbreviated and made 
more comprehensive. " 

Original note /o ^ 2?, 23, 24. '^ The three last sections are new in form, but in- 
tended to include all the various provisions of the * act to enable* grantees of rever- 
sions to take advantage of the conditions to be performed by lessees.' 1st rol. 
R. L. p, 363." 

[^ 25, 26. Same as enacted § 26, 27 R. S.] 



•* Title V — Miscellaneous protiHons of a general na/ure."* 

[^ 1, 2. Same as ena<^ted.] 

<< ^ 3. Where technical terms are used in any such instrument, it shall be pre* 
sumed that they were used in their technical sense ; but if. by the applicatioD of 
technical rules of construction, the actual intent of the parties, as collected by tbe 
COurt» would in any case be defeated, such rules shall be disregarded." 

[Not enacted, being probably deemed unnecessary after the enactment of tbe pre- 
ceding section.] 

[^ 4 Same as ^ 3 R. S. as originally enacted* This section was afterwardi 
amended on the suggestion of the Revisers, by act of 1830, chap. 320, § 1 1, by i&- 
aerting the words ^^ or of the register or assistant register of the court of chancery 
where thejusisdiction shall belong to that courT." 

Origincd note to^ as first proposed and enacted. ^^ Some provision seems abeo- 
lutely necessary, to protect persons purchasing from heirs. This section will be ose- 
ftd to purchasers, and is so guarded as to affi)rd a reasonable time to the devisee to 
become acquainted with his rights.^ 

Original note to amendment of 1830. << See post ^ 12, in which provision is ma^ 
for proving foreign wills, by commission from the court of chance^." 

[§ 5. Same as enacted ^ 4 R. S.] 

Original note. ** Where the testator or intestate has given a bond or other pewh 
nal security for a mortgage debt, and probably in all cases where a mortgage is ei- 
ven to secure the payment of money, the personal estate, by the existing law, is tbe 
primary fund for the payment of the debt, and the heir or devisee may throw tbe 
charge upon the personal representatives. (See all the cases collected by ChsDoel- 
lor Kent, in Cumberland, y. Codrington, 3 Johns. Ch. R. 229.) This rule of law 
is unknown to the generality of our citizens. The received opinion is, that theliiKi 
is first liable for the debt ; and it can hardly be doubted that the intentions of teiti- 
tors have frequently been defeated by the operation of the rula It is therefore sob* 
mitted, whether it ought not to be abrogateid." 

^ 6 not enacted. '* § 6. Every agreement to convey lands for a valuable coDside- 
lation, shall be construed, unless otherwise expressed, as an agreement to conrey 

.■»— ^— .^^.— i " i " ' I1...I— .-i-i ■III, II. ■ 

*^ 3 ofthJM Title confomwd to ahaitioitt mida by anwndstory aol of 1838, cba|t, 390^ § 11* 
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by a grant with the covenants declared in article fourth of this TiUe, to be implied 
in every grant for a valuable consideration, to be executed in such manner." 

[§ 7, 8. Same as § 10, 1 1 R. S.] 

[§ 9. Same as ^ 5 R. S. except the words *< or any part thereof ^^ inserted by the 
l^slature.] 

^ 10 reported as new ; not enacted. ^* § 10. To entitle any mortgage hereafter 
executed to such preference, the fact that the same was given to secure the payment 
of such purchase money, must be stated therein." 

[^ 11. Same as enacted ^ 6 R. S.] 

l^ \2y which Vas cofMed from 1 R. L. 182, ^ 3, was not enacted, being rendered 
vnneceisary by § 32 R. S. of Title 2 of this chapter.] 

[^ 13. Same as § 7 R. S.] 

[^ 14, 15 as reported, were transferred to chap. 5, part 3, and thm enacted as § 

4, 6, of TiUe 7.] 

(^ 16. Same as enacted ^ 8 R. S.] 

{\ 17 enacted as $ 48 of Title 1, chap. 8, of this part R. S.] 

[^ 18. Same as enacted ^ 9 R. S.] 

Chri^nal note to ^ 1, 2, 3. ** By the common law the word 'heirs' is indispen- 
sable in a deed, in order to convey an estate in fee. Even if land be given to a man 
forever, or to a man and his assigns forever, he takes but an estate for Tife, (2 Black. 
Com. 107^ ' This very great nicety about the insertion of the word * heirs,' (says 
Sir Wm. Blackstone,) in order to vest a fee, js plainly a relic of the feudal strict- 
ness.' It may be added, that in most cases it defeats the intention of the parties, 
and in all cases is repugnant to the common understanding of mankind. 

** When a person uninstructed in lega) refinements disposes of property, if he in- 
tends to give but a limited or partial interest, he will always state it ; the omission 
of such a qualification, is, of itself, the highest proof that he intended to give the 
whole. This is also, the rule of law in reference to transfers of personal property ; 
and so fitr as the courtimuld venture to go, with the common law rule staring them 
in the face, they have extended it to devises of real estate. 

** Perceiving that to require the word 'heirs,' as essential to pass a fee, in wills 
would often defeat the intentions of testators, the courts, at an early day, established 
tbe principle that a fee would pass in a will, either by words of inheritance or by 
words tantamount ; but as there has been a constant struggle to give efiect to this 
principle, without directly violating the feudal rule, which still governs in deeds, na- 
mefous distinctions have been introduced, which have given rise to much litigation 
nnd uncertainty. 

** The rule in ^ 2 will remove this anomalous distmction, and place deeds and 
wills on the same footing. 

'* In recommending this alteration of the existing law, the Revisers have the sanc- 
tion of the higtiest authorities. Chief Justice Reeve, of Connecticut, (Essay on 
lermSt ^ heirs,' dbc. in his work on domestic relations, p. ,) Mr. Brougham 
(Sfwe ch in British House of Commons, on the state of the Law, p. Ill,) and Mr. 
Humphreys (Observations on the Laws of Real Property^ p. 236,) are among 
those who have denounced the existing rule, or recommended its alteration. 

*< In the state of Virginia, and in several other states, privisions similar to the 
above, have been enacted by the legislature. 

** The object of ^ 3 is to make the intention of the parties, in all cases and in all 
eoorts, the paramount and governing rule of interpretation, thus extmUng to con- 
vqranoes, the principle which now prevails univenally, in relation to personal con- 
tractS) and which, to a great extent, is adopted in equity, in the construction of 
wills, appointments under powers, and marriage articles. Were we not reconciled 
to it by a long habit of acquiescence, nothing would probably appear to our minds 
more strange and unreasonable, than that dirorent and conflicting rules of interpre- 
tilioo •houM prevail in diflerent courts, acting under the same system of laws, rad 
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fc giyiiig lieir rattority {nun die tame goveniment ; yet it is litenllj inie, iSbat the 
rery sane word* nHiicii are undersUxxl in one senee, if contained io a deed, oC 
which the construction properly belongs to a court of law, are declared to have a 
Tn^T> » pg directly opposite^ if contained in an instrument, which it is the province of 
equity to interpret or execute, lliis can not be right. If with the view oi attain- 
ing certainty in the construction of written instruments, it is just that the intent of 
parties should be made to yield to strict roles of construction, a discretionary power 
of relaxing those rules should never be given ; for by admitting such a discretion, 
the whole policy of the law is defeated : on the other hand, if it is unreasonable and 
unjust, that tiie intent should be overruled and defeated by the applicatioii of tech- 
nical jTttleBy why should not a court of law, as well as of equity, dispense with their 
observance ? Is their observance in such a case, less unreasonable and unjust in the 
one court, than in the other ? Or is it that relief is to be denied in the one, merely 
that the party, at great expense, may be compelled to seek it in the other? For, in 
many cases, this is the necessary result of the present system* 

*' That this discrepancy in the rules of interpretation is a serious defect in our je* 
risprudence, has been admitted by many eminent writers, and there are obviossly 
only two modes by which it can be remedied. We must either extend to every in- 
ttmment concerning the title to lands, the same strict rules of construction, that 
BOW obtain in regard to conveyances, and enforce their observance in every comt; 
or we must declare that in conveyances also, the construction shall follow the in- 
tent. By adopting the first mode, we shall undoubtedly prevent some Iitigati(», 
and attain a greater certainty in the construction of written instruments ; but to aU 
tain that certainty, we shall sacrifice the Intention of parties, check alienation, de- 
feat estates, ftvor injustice, and giv^ impunity to fraud." 



"CHAP, II.« 

•4 OF TITLE TO REAL PROPERTY BY DESCENT.*" 

|| 1. Same an enacted, except that sub. 3 was inserted by the legislature.] 
Original noie. <* The term < real estate,' is defined in the 2l8t section of this Cbap> 
t«; snd the above section, as thus interpreted, efiects an important, and, it is be- 
Kaved, salutary change in the present law. Descents, under the present statute, 
are confined to cases where the ancestor died seised of the estate : so that when 
there is an adverse possession at the time of his death, or where the right of tiw 
ancestor is contingent or executory, the inheritance, instead of descending, accord- 
ing to the principles of the statute, to all the heirs equally, would pass, by the rules 
of the common law, to the eldest male heir. Thus, if Uie ancestor, although his 
title was certain, had lost the possession by force or fraud, or was entitled to the 
fee under awcontingent remainder or executory devise, and died before the detarmi- 
natioD of the preceding estate, his whole property might pass to his eldest son, or 
the eldest ma& descendant of such son, in exclusion of all his other children. It is 
difficalt to believe that such was the intent of the legislature by whom the statute was 
originally passed ; but such is the construction which the courts are compelled to 
adopt, in consequence of the use of the technichal term, * seised.'^ The object of 
the Revisers, is to substitute, throughout, the principles of the statute, for the rules 
of the common law ; so that wherever, at common law, the eldest descendant or 
brother would take, all the children or brothers, &c. shall take, under (be provi* 
rions of this chapter : and they are satisfied, that by making this alteration, the law 
wQI be c o nformed to the general sense of the community. The Revisers feel it 
their duty to state, that the change now proposed, (as well as some other valuable 
iaapiOTements,) was suggested to them by the late Mr. Emmet,, in a written com* 
isoueation to the Revisers." 

(^ 2, 3, 4. Same as enacted.} Original note to ^ 4. *^ Residue of the 2d rule of 
* ♦ » H^ S. nmJM I a, sad new ■sctioB iniBftwt ptnwiant ts smsadnqry —t of ISMb ebsp.M^§13L 
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The general frame of the will is as follows : — 

!• It creates a trust term in certain trustees for certain purpo- 
ses, to continue '^ until the youngest of my children and grand- 
children, living at the date of this my will, and attaining the age 
of twenty-one years, shall have attained that age,'' and during that 
time Tests the legal estate of all tihe testator's real and personal 
property io his trustees. {Clauses 17 and IS of the will] 

2. It .directs th^t at the expiration of the trust term the trustees 
shall convey to -the four sons named, the three daughters named, 

1 



} 



aod one grand-child named, each one-twelfth of the iirhole estate 
of the testator ; and to another grand-child named, one-half of one 
twelfth ; and in case of the death of either of them daring the term, 
it directs such conveyances to be made to those who would be 
their heirs. Clauses 87 and 39 of the wUl And these convejan- 
ces, by the 44th clause, are to be for life, except in some special 
cases. 

3. By the same 44th clause, the couTeyance for life is to con- 
tain a clause authorizing the tenant for life to devise the share so 
given him, to his descendants ; and incase of omitting to do so^ then 
the will declares that the remainder, in fee, shall go to the lawful 
heirs of such tenant for life. 

Three distinct estates are thus carved out, 

1. The trust term. 

2. The remainder for life upon that trust term* 
S. The remainder in fee. 

Three-twelfths and one-half of one-twelfth oi' the wllole estate, 
are, by clause 41, to be divided by the trustees, at the expiratioo 
of the trust term, according to their discretion, ^' among alt or any 
of the persons in any event entitled to share in the ultimate dispo- 
sition of the estate." 

It is also contended that the testator has directed an accumula- 
tion of tlie rents and profits of his real estate and of the income of 
his personal estate, after payment of debts and of certain charges 
to be made, which will become a part of the capital or principal of 
his estate, and at the expiration of the trust term, is to be divided 
into twelve shares, and conveyed as before stated, with the oiass 
of his real and personal estate. 

FiBST OSNBRAL HEAD, relating to the trust term. 

i. It suspends the power of alienation of an absolute fee in pos- 
* session, for more than two lives in being, and is void. 

1 . During its continuance, no conveyance of an absolute fee 
in possession can be made. 

S. It is limited to continue until some one out of thirteen mi- 
nors shall live to attain the age of SI years, and is there- 
fore dependant on more than two lives in being. 

[2 Crw^f Digett, titU 13. 4. U, § 5; 3 Atfym, 774: 
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3. If it is to be considered as a definite estate for a given pe- 
riod, determinable upon any one out of thirteen minors 
attaining SI years (or living to attain 21 years,) it is de- 
terminable with lives and dependant on them ; and on 
more than two Kves in being* 

{1 Cox, 324.] 

n. It does not specify anj two certain lives during which the 
power of alienation is to be suspended, but the suspension maj 
continue beyond some two of the twelve lives enumerated. 

III. Its duration is so vague, fluctuating and uncertain, that no 
fixed and precise interest is vested, and it is void for this uncer- 
tain^. 

JFDiiUaiiqtie'fl &gvitar« 437 ; Powell on Devisei , 411 ; Oomyn'i IK- 
gett, Orcmt E. 14 ; Viner't Abridgement vol. 21st, title tMoertaai- 
ty : Fock VI. HaiUy, 2 P. Wm. 387 ; Shepard*i ToucfaetoDe, 
415 and 433 : 10 Modem, 103 ; 2 Vernon, 404 ; Attorney-General 
Ti. Hinzman, 2 Jacob 6l Walker, 277 ; 1 Menivale, 314 ; 1 
Swaoston, 200 ; 7 Veeey, 128.] 

lY • The trust term is not created for any legal purposes of an 
express trust, which can support the term in the hands of the 
trustees. 

1. One purpose of the trust term is to receive and accumu* 
late the rents and profits ; and this direction for accumu 
lation is whollj void, because Ist, it is not directed for 
the benefit of minors exclusively; 2d, it is not to termi« 
Date with the minority of any person for whose benefit it 
is directed ; Sd, a portion of the benefit of the accumu- 
lation, to wity the interest on the accumulated fund, is 
to be enjoyed by the tenants for life during their lives, 
all of whom, by the very terms of the will, must be 
adults ; and 4th, because the principal sum thus accumu- 
lated is to go to those who by the provisions of the will 
are to enjoy the remainder in fee in the testator's estate, 
persons altogether uncertain, contingent and unknown. 

S« Another purpose of the trust term is to make partition of 
the estate and convey it to the tenants for life, as before 
stated. This is not among the express trusts authorized 
by law, but is a mere power in trust, and of course can- 
not sustain the trust term. 



[See Reviaert' notet to ehap 1, part 2, note to § 55, p. 43 ; and 
Ch. J. Savage*! opinion in tne Lonillard eaae, p. 113.] 

9. Another purpose of the trust is to pay debts. As no au- 
thority is given '* to sell lands for the benefit of creditors,'' 



but on the contmrj the pajment ef debte le to be made 
OQt of rente and pr^ts, {clause lb of the mttj) no ex- 
press trust is created wkhin tbe provisions of § 55, 
ef title S, chapter 1, part S^ Rev* Stat. ; Fenblanqtu^s 
Equity^ 449. Tbe direction to pay debts is therefore 
a charge upon iocome, and upon personal property un- 
disposed of by the will, and as there is a sufficient fund 
for that purpose, as will subsequently appear, there can- 
not in any view be any legal object of the trust term 
connected with the payment of debts. 
4. To pay the annuity of three thousand dollars to Mrs. 
Jaines for the benefit of herself and her thildh&n, (4th 
clause.) The Chancellor having decided that this annu^ 
it^ had lapsed^ and there being no appeal from that part 
of the decree, it can^ not be set up as an object of the 
trust. 

6. To pay the gross sum of three thousand dollars for the be- 
nefit of Mrs. Gourlay's children, directed by the 5th 
clause of the will ; the one thousand dollars to John 
James, directed by the 12th clause of the will ; and the 
principal sum of two thousand five hundred dollars, to 
the Orphan Asylum, by the ISth dause. 

These may be paid at once out of the personal estate or out 
of the first year's rents and profits. 

6. To pay James King ten thousand dollars, or to convey 

him land equal in value, 38th clause. 

If this be a portion of the devise to Mary Ann King, aud if 
that devise be good, this bequest may be satisfied as to 
. tbe money, at once, as it is very certain her share will 
exceed the amount ; and if it is to be satisfied by a con- 
veyance Of land it is not an express trust, bet a mere 
power in trust. 

7. To convey to the children of Augustus James^ land to the 

value of fifty thousand dollars ; and to Anda McBride 
James and to Lydia James, land to the fdiue of twenty 
thousand dollars each, ae provided in the 36th clause of 
the wUI. 

These are powers and not express trusts. 

8. The provision by tbe 29th clause, for the support and edu- 

cation of minor children during their non-«ge^ is invalid 



aa an expr^M trait bj reMon of its opemting to prevent 
the power of alienation for more than two lives ; but if 
valid originally it ought not now to be maintained as an 
express trust, as the cases for which the provision was 
intended will not exist. 

9. The provision bj the 30th clause of the will, in favor of 
the widows and children of sons who should die during 
the continuance of the trust, and in favor of the children 
of any daughters who should so die, is dependant upon 
the trust terra created by the will to continue until the 
youngest child, &c. should attain 21 ; and if there is no 
such trust term, then this provision cannot be maintain- 
ed as a separate and distinct express trust, to support a 
trust tertn for its own purposes, and the trust is besides 
invalid from its being uncertain and contingent. 

10* The provisions in the 31st and S2d clauses of the will, 
for advances to the sons and grand-sons, are dependant 
on the devises for life, and will be in eflf^t advances of 
those portions ; and if those devises are invalid, the sons 
and grand-sons will take the whole principal as heirs at 
law ; and these clauses contemplate, and in fact direct, 
an accumulation of rents and profits, which renders them 
void, and they are void also for uncertainty* 

11. The provisions in the 33d clause of the will for paying 
f3,<XX) to daughters and grand*daughters on their mar- 
riage, and for paying them an annual sum not exceeding 
two thousand dollars, stands on the same footing with 
the previous provision for the sons, being advances of 
portions of the life estate, and dependant on the validity 
of those devises. 

IS. In reference to the provisions of the 29th, 30th, 31st, 
S2d and 33d clauses^ and the 38th clause, these, gene- 
nl objections exist to them : 

1. They are intended to be advances out of an estate 
consisting of the capital left by the testator, and of 
the accumulations directed by his will, and these 
directions for accumulation being void, the intention 
of the testator cannot be carried into eflbct. 
f . These provisions are made under the idea that the 
whole e$tate will be retained by ihe trustees for the 
purposes of the will, and that therefore special pH^ 
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vision was necessary in the cases provided hj those 
clauses. But as the cestui que trusts will receive 
their portion of the principal of three and a half 
shares, and the income of the remaining eight and 
a hall shares, they will be provided for, and the ne- 
cessiiy contemplated by the testator will not exist; 
and the intention founded on that supposed neces- 
sity, should not be carried into eflfect, as it is no 
longer the real intention of the testator. 

IS. Another purpose of the trust term was to pay the anntti- 
ties mentioned in the 7th, 8th, lOtb and 11th clauses of 
the will. 

The trust term created Jby the will cannot bo maintained for 
the purpose of paying over these annuities. 

No trust term can be maintained for that purpose, but an ex- 
press trust may be created to sell, mortgage, or lease 
land, to pay them, which may be executed at once and 
without retaining the estate in the hands of the trustees. 

14. The 27th clause of the will does not contain any object 
of an express trust ; the authority there given is merely 
incidental to the purposes of the will, so far as such an- 
thority is valid. The power to invest the proceeds of 
sales is not an express trust. 

15. Recapitulation: The above purposes are, then, either 

1st, illegal; or 2d, powers in trust; or Sd, such as can be 
executed without a term for years being vested in the 
trustees ; or 4th, such as are dependant on other devises, 
and if executed would be violations of the testator's real 
intentions : the trust term, therefore, must fail. 

[§67, 1R.S.730.J 

y. Should any of the above purposes be such as may maintain 
the trust term for any time, so much only of the estate of the tes- 
tator as may be necessary to carry such purpose into elSect, should 
be deemed vested in the trustees, to be ascertained by a master 
and the residue should be declared to belong to the heirs and next 
of kin of the testator. 

YI. If the legal estate of the whole of the testator's real and 
personal property is to continue in the trustees, the surplus of tba 
rents and profits after satisfying the legal express trusts, will be- 
long to the heirs and next of kin of the testator as a resulting 



trqst, and should be paid over to them by the trustees : becausey 
1st, the devise of the life estates is invalid, and 2d, if good, the 
seven children and two grand-children named in the will, are not 
presumptively entitled to the next eventual estate. 

Second general hsad, relating to the life estates* 

I. The life estates are contingent remainders created on a term 
of years : the trust term. 

{Ophtton of Ch, J. 8txoage, m LoriUard com^ 93, 103. SfC^ 

II. The contingency on which they are limited to take eflbct is 
not such that those remainders for life must vest in interest during 
the continuance of not more than two lives in being or upon the 
termination of such lives. 

LS6c« so, tide % cfatp. L part U Rev. Stat p. 734.] 

1. There must be ascertained and specified lives, during 
which, or at the termination of which, the life estate 
must commence in interest 

S. ''The nature of the contingency on which the remainder 
is limited," means the occurrence of some event on 
which the remainder for life is to commence, to begin, 
to vest; and in this case it is the same event by which 
the precedent estate is to terminate. And the life estate 
does not laest in interest until the persons who are to take 
it are ascertained. 

[Crnke'i Digest, Remainder, title 16. ch. 1, § 10 to 97; LoriUard 

caae. p. 103.] 

S. The contingency on which the trust term is to terminate 
and the estates for life to commence, is not dopendajit 
upon any specified lives, but is dependant upon the con- 
tingency of some one out of thirteen minors living to at- 
tain the age of 21 years. It was therefore dependant 
upon a double contingency : 1st, upon the continuance of 
some one out of thirteen lives ; 2d, upon such continu- 
ance until a certain period, viz. until some one should 
attain majority. 

And the addition of the second does not destroy the first con- 
tingency. 

4. The position of the Chancellor in referring to the child 
or grand-chOd first entitled to take the remainder for 
life, as the specified life during which the remainder vests 
in interest, is not to be understood as the sole test of the 



oommeDcemeDt of the life 6slat9, or if to b« io under- 
itood, IB not correct. It may be ooe test^ but that fails 
in the present case. 

III. The estate for life is in itself a suspension of the power of 
alienation for more than two lives in being. 

1. The estate for life carved out by the will is to be 
regarded not only under the S7th but also under the 
S9th clause of the will, 

2. This estate for life is not for any one specified life, 
but in the case of the twelfth devised to Augustus 
James, it is for three specified lives, and in the case 
of the others it may be for ten specified lives; that 
is, the life estate in these shares may vest in interest 
during the continuance of ten lives in being at the 
death 6( the testator. 

"IV. The substituted remainders for life, directed by clause 
S9 of the will, are void because they are contingent, and vest in 
interest after the expiration of the trust term and after the termi- 
nation of an additional life, instead of vesting as required by § 20 
during the continuance or at the expiration of two lives in being ; 
and also because they suspend the power of alienation for more 
tiian two Uvea in being. 

Third general head, relating to the remainders in fee. 

I. Being dependant on a trust term and on a precedent remain- 
der for life, one or both of which are invalid, the remainder in 
fee necessarily falls with them. 

They are to be taken as a whole. 

II. As the remainders for life created by clauses 37 and 39 fail, 
in case of the death of the seven children and two grandchildren 
suuBod^ the semaiiidefs in fee can not he limited on the trust term ; 
and they isr e void ler the same reason that renin the substituted 
ffliaincteps for life void. 

Fourth genbral head relative to the three and a half shares^ and 

the shares that may be forfeited. 

I. The devise in the 41st clause of the will respecting the three 
and a half shares is illegal and void, because it is a limitation of 
a contingent remainder upon the trust term which wiU not vest in 
interest during the continuance or at jthe e^pir^tjw qf not more 
than two lives in being. 
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IL It is also void on account of the uncertainty as to tbe per- 
sons who are ta take the property therein described. 

Fifth obvebal hsai>, regarding the total suspension produced by 

the trust term and the life estate. ^ 

I. Whatever may be the conclusion, viewing the trust term se- 
parately and the life estate separately, yet when joined, a suspen- 
sion of the power of alienation is produced beyond tbe period pre- 
scribed by law. 

Sdcth gkbbbal head, relating to the promsians of the will being 

regarded as powers in trust. 

I. If the directions to execute the purposes for which the trust 
term is created, are to be deemed powers in trust, they are liable 
to the same objections as the legal trust term ; on the ground of 
their suspending the power of alienation for too long a period. 

1. They are charges on all the lands of the testator by § 107, 
title 2 J ch. 1, part 2 R. S., so that the interest of the 
heirs in any portion of the estate would be defeated by 
the execution of the power, and as the power is impera- 
tive by § 96, there can be no absolute fee in possession 
conveyed, while any power remains to be executed. 

S. All those directions, except such as direct the payment of 
gross sums, and particularly those relating to the annui- 
ties, if regarded as trust powers, will suspend the aliena- 
tion in fee for more than two lives in being. 

II. The directions to convey the life estate, if valid as a special 
power in trust, is imperative by § 96, and necessarily suspends 
the power of alienation, and this suspension is not for any two as- 
certained lives, but for a large number of lives. 

III. It was not competent to the testator to grant a double pow- 
er over the same property, first a power to the trustees to convey, 
and second a power to the tenants for life to convey in fee : They 
are both special powers in trust to be exercised in succession. 

lY. Many of the independent directions of the will are not va- 
lid as powers in trust. 

1. Tbe authority in clause 18, ^^ to manage and dispose of the 
property,'' is neither a power in trust nor an express 
trust, and so far as it imports any power beyond what is 

2 
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neeesBary to earrj into eflbct the valid powers k trust, 
it is Toid. 

2. The power to sell and exchange, given by the 27th clause, 
and to vest the proceeds in certain property, is neither a 
power in trust nor an express trust, and is wholly ino- 
peratiye. 

S. The power in the 41st clause to distribute the three and a 
half shares is void on account of the uncertainty as to 
the persons who are to take. 

4. The power given by clause 44 to devise to deseendaati, 
who may not be in existence at the death of the tenant 
for life, is void. 

SBVsmrH oxNSRAL BEAD, relating to the consequences of the wiU 
being declared invalid in many of its essential provisions. 

I. By the decree of the Chancellor, many essential provisions 
are declared void ; and as but a few clauses of those parts of the 
decree have been appealed from, it is assumed that they will re- 
main, and in consequence, the following provisions cannot be exe- 
cuted. 

1. Those directing an accumulation during the trust term. — 

This accumulated fund enters into the whole frame of 
the will ; and there is not a direction or devise that was 
not founded on that fund. 

2. The substituted remainders for life, which, by the will, are 

directed to be conveyed to the heirs at law of such of 
the seven children and two grand-children as shall die 
during the continuance of the trust term. 

8. The directions respecting the three and a half shares. 

4. The power given to the tenants for life to devise their 
shares to their descendants not in existence at the death 
of such tenants for life. 

6. The forfeited shares, instead of being distributed as the tes- 
tator directed, will belong to the heirs at law and next 
of kin of the testator. 

6. The advances to the sons and grand«43on8 directed by the 
Slst and 32d clauses of the will. 

II. Besides these provisions, it is believed that many ethers will 
be declared invalid, as herein contended. 
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III. So much of the will has failed, therefore, that the intentions 
of the testator can no longer be carried into effect. 

[Joidae Nelion'i opinion in the Lorillard CaM, p. 142 to 144; Senator 
Haieon't opinion in the nme, pp. 158, 163, &c.; Osgood ««. Bieed, 
12 Maas. Rep. 534. 1 RuueU, 217 ; 1 T\mlyn, 2^.] 

lY. The Court cannot model and mould the will without vio- 
lating the general intent of the testator, and, in effect, making a 
new ViH for him. 

podge N^laon'a o|Mnion in the LofUhrd Case, p. 141.] 

y. An instrument declared roid by statute, is void wholly, and 
no part of it can be maintained ; and if its provisions are such that 
a statute may be violated by their execution, they are void. 

[3VoW« can, 3d Rep. 203; Hyslop ts. Clarke 14 John. Mtep. 464; 
MaeJtie ya. Cotrnev, 5 Cowat, 580; Marshall vs. HaUenoojff 3 
Swans. 476; Vmer^s Abridgement, Fait E, a, 13, voL 13.] 

yi. The wilt should therefore be declared entirely void, ex« 
cept as to the gross sums and annuities in the 6th, 9thv 10th, 11th, 
18th and 13th clauses of the will, and except also as to the 21st 
clause of the will, and the devises in the 36th clause of the will, 
and perhaps the S8th clause ; provision should be made for the 
gross sums and annuities by setting apart a sufficient amount of 
the personal property to pay the sums in gross, and by directing 
the trustees to lease lands for rents that will pay the annuities 
during the lives of the respective annuitants, and, at the expira- 
tion of the leases, the lands to revert to the heirs at law of the 
testator. And the trustees should be directed to convey at once, 
pursuant to the directions in the 36th clause, as near as may be, 
and, if the 38th clause is valid, pursuant to that also; and the 
residue of the testator's real estate should be declared to belong 
to his heirs at law, according to the statute of descents, subject 
to the widow's dower as declared in the Chancellor's decree, and 
the residue of his personal estate after payment of debts, funeral 
charges, expenses of administration, the gross sums to be paid, 
and the taxable costs of all the parties in the Court of Chancery 
and in this Court, should be declared to belong to his widow and 
next of kin, to be distributed as undisposed of by the will accord- 
ing to the statute in such case made. 

J. C. SPENCER, 
Of Counsel for Henry James. 



IN THE CX)URT 

FOR THE 

TRIAL OF IMPEACHMENTS 

AND THE 

CORRECTION OF ERRORS. 

William H. Barker, 

vs. 

Gideon Hawlej, James King and others. 

POINTS FOR WILLIAM H. BARKER. 

The same in all respects as the preceding points in behalf of 
Henry James. 

J. C. SPENCER, 

Counsel far Wm. H. Barker. 



IM THE 



COURT 



FOB THE 

CORRECTION OF ERRORS. 



Gideon Hawley and James Bang, 

vs. ^ Paints an behalf of WU- 

WiPiam Jamea and othere. \ liam James^ Jjydia 

William James and Henry James, ) James, and of Anna 

vs^ > McBride James. 

Gideon Hawley and others. 3 

D. D. BARNARD, QnmseL 

First The devise to the trusteeEf, with all authority under 
it, is wholly void. 

L Because the testat<Nr entertained the design of effecting 
a certain end or object, namely, in general ternuf, 
€tccumukUian: And that end or object was such as 
the law prohibits. The trust estate had its origin 
in, and was expressly designed to accomplish this ille- 
gal intent; and there is no reason for believing that 
this estate would have been created, but for the pur- 
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po8e of effecdng that object, or that the devise was 
in &ct made for any of the other declared objects of 
the trust. 

[S. C. 5 Paige R. p. 480; 1 R. 8. p. 728, mc. 37; fmm m. 
BUke. 4 Burr. R. 2579; 1. R. S. 723, mgs. 14, 15 and 16; Rt. 
TiMn' Rep. on cb. 1, part SLp. 23; Thellusonvf. Woodiiid,4 
Vea. Jr. 227; Rev. Rep. p. 29; 4 Rent Com. 295-6; SPiweR. 
421 ; Lorillard Case, Pamph . p. 186; Mackia w. Cum, 5 Cow. 
R.p.580; Rev. Rep. pp. 21, 89, 90; IR. S. 748, 1601.1 and S^ 



4S1; lioniiarauafle, rampn.p. iw, m 
R. p. 580; Rev. Rep. pp. 21, 89. 90; 1 ] 
5COW.548; 1 R. S. 726, aec 37 (2.)] 



II. Because the trust term is so limited, that the period at 

which it can be ascertained that the terai has ended 
may far overrun the period at which it shall end. 

[S. C. 5 Paige, 462-3ana 392-3; 4 Or.Dig. pp. 116, 117,Tit.'8, 
ch. 7, *' Lease;" 1 Inat. 45 b; 1 Mod. R, 188, Ana.; 1 Cr. 
Dig. p. 253, 908. 30.] 

III. Because there is not one object ex puipoee of the 
trust, which the trustees can be called od to execute^ 
for which an express trust to take immediate rents 
and profits, is authorized to be created. 

[1 R. 8. 730, aec. 87; lb. 737, sec. 45; lb. 729, mci. 56-60; lb. 
733, aec. 87. (2;) lb. 730, tee. 63; lb. 729, aec 58; LniDiid 
Case, Pamph. 106; Rev. Rep. p. 42; 1 R. 6. 733, sac. 87, (3) 
p. 732, aec. 79; Vail vs. VaU, 4 Paige, 328; S R. S. 83-3, m. 
6 (3;) lb. 87, aec 29; lb. 92, sec 52; lb. 82, sec. 6(1;) lb. 
87, sec. 25; lb. 100, sec. 1; p. 102. sec 14, 15; p. 103, iae.21, 
16; Rev. Rep. 40; 5 Paige, p. 375.] 

lY. Because, by the estate devised, the power of aliena- 
tion is suspended for a longer period than is aUowed 
by law. It is not determinable with or within any 
two ascertained lives in being at the death of the 
testator. 

[1 R. S. 723, see 14; lb. 739, aec 143; lb. 730, sec 65tndO; 
p. 723, sec. 15; Lorillard Caae, Punph. p97: 2BL Cool 174; 
5 Paige, pp. 398, 400, 461, 462 and 463; 9 Ves. 130; 1 B. & 
728, sec 55 (3.)] 



Second. The powers of management, and of partitioii and 
distribution at the end of the term, and of all estates and 
things dependant on them, are wholly void. 

I. Because the grand design of the testat<»', m the scheme 
of his will, was to devote his great estate to the 
production of an accumulated fund, and that in a 
way and for objects which the law forbids. This 
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was the design of the devise to the trustees; and 
these powers, and all estates directed to be created un- 
them, were contrived expressly for the purpose of 
disposing of the fruits of this illegal design when ac- 
complished ; and there is no reason to believe that 
these powers were granted for the purpose of dispos-. 
ing of the original property of the testator, or that 
the estates ever would have been directed to be creat- 
ed, or were, in&ct, intended to take effect on the ori- 
ginal property. 

[1 R. 8. 748, we. 3; Lorillaid, Funpk p. 188.] 

n. Because the power of disposition relates to the whole 
fund to be disposed of, as one subject; and the pow- 
er itself is an entirety, which cannot be executed to 
answer the intent of the testator, unless it be exe- 
cuted entirely and fully, as directed. 

[Lorillftrd Csm, Punph. 188-^.] 

ni. Because the power of creating estates includes a 
power to grant a power, which is not authorized by 
statute. 

[1 R. S. 734, Mca. 94*5; lb. 733, leet. 81-85; lb. 7S9, aac. 58; lb. 
732, lec 75; Pow. on Powen, 14.] 

lY. Because, until the execution of the power over the 
estate of the testator at the end of the term, there 
can be no persons in being by whom an absolute fee 
in possession can be conveyed; and the power is not 
to be executed, and the estates directed to be created, 
are not to take effect during the continuance, or at 
the termination of, any two specified lives in being 
at the death of the testator. 

ri R. S. 737, Mc. 128; lb. 733, tec 13; LoriOaid CiM, Pamph. 
p.94: llLS.727,aecl5; 5 Pftige R. 461.] 

Third. If the trust estate shall be declared valid, then so 
much of the rents and profits and income of the estate as are 
not wanted for the valid purposes of the trust, bebng to the 
heirs at law and the widow and next of kin of the testator. 



f\mnh4 Tbt ftnnuiijr Id WflliAm Jamai k vaUd. 

Pifih. The provisions for Lydia James and Anna KcBride 
James are valid, and they are entitled to receive the bequests 
immediately. 

Sixth. The bequest to the children of Augustus James is 
invalid. 



r 



IN THE COURT 

FOR TBK 

TRIAL OF IMPEACHMENTS 

AND THB 

CORRECTION OF ERRORS. 

William James and Henry James, 

vs. 
Gideon Hawley and others. 



Gideon Haw ley and others, 

vs. 
William James and others. 




Mdiiianal reason far declaring the power of creating estaies void. 

D. D. BARNARD, of Counsel. 

• Because the power can only be exercised when the term can be 

^uwertained to have ended, and if the term shall end before it can 

be ascertained to hare ended, (as it may) then the estates created 

under the power, may and probably would go to other persons 

tban those who ought to have received them. 



IN THE COtJBT 

FOB vam 



CORRECTION OF ERRORS. 



AickMB Hawlegr and Jamms King, 

vs. 
WiHMMi Jaiaes and othefa, 

And in seven otfier cross apperis. 



POINTS. 



A» to tlfte JbegHtw of ij^iOfiOO. 

Tbe guardian ad litem of the three infant children of Augnstus 
James submits the followingp amoiig other points^ to the conside* 
ration of the court. 

1st. That the devise of the fifty thousand dollars, to be laid out 
itt land; was intended bf the testator for the benefit sotoly of the 
tlwM dhildrett of Us son Augustus who were in being at the date 
of tbe wtU, and not of such as might be born after that period. 

Sd. That the interest intended to be given to them in the land 
so to be purchased, was an estate not for Sfe, but in fee. 

3d. That in the direction to make the purchase in question out 
of the rents and profits of his estate, the testator meant to include 
the income as well of personal as of real estate. 

4th. That inasmnch as the duration of the trust is uncertain, 
the purchase ought to be made out of the first income that maj 
be received by the trustees. 

5th. That should any of the directions of the will affecting the 
rights of these infants appear to be ambiguous, they ought to re- 
ceive that interpretation, if any, which the taw sanctions, and 
not that which it prohibits. 

6th. That the devises in fi^vor of these children being, not. di- 
rect, but executory, it is competent to the court, should there be 
any difficulty in a strict interpretation, to direct a settlement in 
such manner as will carry into efiect so much of the intention ot 
the testator as may be warranted by law. 
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•ft to the €«her deriaes to these chUdretu 

I. The share of the estate generallj, given to these chOdren by 
the S9th clause of the will, in the event of the death of their &- 
ther within the period limited for the continuance ot the trust, is 
a valid alternative contingent remainder, and will vest in interest 
immediately on the happening of that event, should it happen 
within the period so designated ; — and the further condition as to 
'* grossly immoral " conduct, if applicable at all to these children, 
is a condition, not precedent, but subsequent, by means of which 
the estate may be divested or ^^ forfeited.'* But even if it were 
a condition precedent, the remainder would still be valid. 

FbrsU The absolute power of alienation is not suspended at all. 
Second. If suspended, it is not suspended for a longer period 
than is allowed by law. 

1. The law permits, in its spirit, if not in its letter, a 

suspension for 2 1 years. 

2. The testator did not intend to create a snqpensioD 

for more than two lives. 
When lan^a^e is susceptible of two interpretatiooSi 
that which is lawful is to be adopted. 
8. If he did mean more than two lives, it would ne- 
vertheless be valid for the lives '^of the two per- 
sons first named ;" who, in this case, are the two 
youngest of his descendants ''in being at the cre- 
ation of the estate ;" or at least for the lives of 
the two who should first die. 

Third. The purposes of the trust and the powers granted to 
the trustees are lawful. 

Purposes. — 1. To pay debts and legacies, and make advances to 

the adult sons and grandHM>ns goine into busi- 
ness, and to the daughters and grand-dauj^ters 
marrying. 

S. To apply so much of the rents and profits as may 
be necessary to these uses and to the support 
and education of widows and children. 

S. To accumulate the surplus for the benefit of the 
minors. 

4 To preserve the capital, so far as may be, entire 
to the end of the trust term. 

Potoerj.— To sell : to mortgage: to apply rents and profits and, 

of course, to receive them ; and itto receive 
rents and profits, of course, to lease : to make 
partition. 

Fourth. If there be any direction to accumulate beyond mino- 
rities it does not vitiate the devise, nor even the 
whole direction, but is void only for the excess. 

n. The remainder given to these children, by the 44th clause 
of the will, is a valid remainder limited upon the life estate of 
their father and subject to the power of appointment therein men- 
tioned. J. I. ROOSEYELT, Jr. 

Of Counsel for the three infant children of 

Augustus James, 



IN THE COURT 

rOR THB 

TRIAL OF IMPEACHMENTS 

AND THB 

CORRECHON OF EUnbRS. 

John B. James, Edward James, Oatbafrine M ar- 

S are! James, Ellen King Jame^ Howard James, 
f arj Anil King and Robert James, infants, by 
John v. L. Pruyo, their guardian ad lit^os, 4^ 
pellantSj 

vs. 
QiieM'Rkwlef^ James l^ng, WilUatm James, 
and M arcia his wife, AngtisSus Jam^s and EU- 
zabethhis wife, Henry James, William H. Bar- 
ker and Jeannette bis wife; Lydia Jameis, Ca- 
thfltrine James n^idow, Aima McBride James, 
Elizabeth Tillman James, CatharmeEliZabetb 
James, Gertrude James, William Auffostus 
James, William James Barker, Mary Helen 
James, William E. Ross and Gertrade 8* his 
wife, Catharine Grourlay, Robert JGrourlay, John 
Goarhiy, Ma^aret Gbnrlay, Jeannette Bar- 
bet Goorky, l^cE^beth Oonrlay, and William 
J[amjMi Gourlay, >Be<pon&»<r> .. 

POINTS 

On behalf of John B* James and others^ infants^ who appear by 
John V. L. Pruyn^ their guardian ad litem. 

First — ^The deyise id the triistees is illegal and Toid : 

1. It is in violation of the provisions of the Revised Statutes 
against perpetuities^ inasmuch as it suspends the power 
of alienation for a longer period than is allowed by law. 

[1 R. S. 733, $ 14 & 15.] 

3. It is not created for any of the purposes for which an ex- 
press trust is authorized by law to be created. 

[1 R. S. 737, § 45; ib. 788, « 55.] 
1 
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3. The great end which the trust was intended to effect, yiz. 
the accumulation and increase of the testator's estate, 
with a view to its distribution at a distant period, being 
illegal, the trust estate must fall with it. 

Second. — The devises and bequests to those who are heirs at law 
of tlie testator must in the event of the trust being declared to be 
void, as above insisted, be decreed to be extinguished, or thej 
must elect between their portions as heirs at law, and the provi- 
sions made for them by the will. 

[Newmaa v. Newman, 1 Bio. C. C. 186; Lewia ¥. Ring, 2ib. eOO; ThelfauMO 
V. Woodford. 13 VeMy, 209; 2 Vm. 618; Brodie v. Boiry, 3 V. & R 
130; 1 Powell on Dev. 443; Jer. Equity Jur. 535-6; 1 Vet. Jon. 5S3: 
Bkke V. BuDbury, 4 Bro. C. C. 21 ; Noya v. MordaunL 2 Vera. 581; 
Tibbits V. Tibbite, 19 Vet. 656: DiUon ▼. Parker, 1 Swaiuton, ^ 
394, note.] 

T%ird. — ^The devise to Anna McBride James, and also tbe de- 
vise to the children of Augustus James, are both invalid : 

1. They are directed to be raised out of accumulated rents and 

profits, and the direction for such accumulation being 
void, the fund out of which they were to be raised has 
failed, and the devises fail with it 

2. Because if the trust estate is declared void, it cannot be as- 

certained or determined that it was the intention of the 
testator to make those devises* 

Fourth. — ^But if the trust is good for the purpose of paying lega- 
cies and annuities, still the whole estate of the testator should not 
be retained in the hands of the trustees for that purpose alone, and 
the heirs at law and next of kin deprived of enjoying their portions 
thereof, until the expiration of the trust term, and especially as to 
the three and one-half shares as to which the testator died intes- 
tate, inasmuch as full and ample provision can be made to satisfy 
those objects of the trust, by setting aside a fund sufficient, under 
any tircurastances, for that purpose. 

Fifth. — If the trust term is good, the estates for life in the eight 
and one-half twelfths of the testator's estate, devised to his seren 
children and two grand-children mentioned in the 37th clause of 
his will, if valid, are vested in interest : 

1. The conditions annexed to the said estates by the 34th and 
40th clauses of the will, are not conditions precedent to 
their vesting in interest. 

[1 Preston on Estatei, 41; Peyton y. Bury, 2 Peere Wom. 
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2. The trustee or trustees authorized to make partition of the 
testator's estate, are not vested with the power of deter- 
iDioiDg whether the estates iu the eight and one-half 
shares shall vest in possession in the nominees. 

S. Because the power of the trustees is a power of appoint- 
ment merely, and does not suspend the vesting in inte- 
rest of the subsequent estates. 

[Feame on Rem. 226-239; Sasden on Powen, 147-154; 2d Bro. C. C. 
588; MadocT. Jackson.] 

Sixth. — ^If the devise to the trustees is good, then the substitut- 
ed remainders created by the S9th section of the testator's will, 
are valid : 

1. As contingent remainders ; or, 
S. As alternate future estates. 

[1 R. S. p. 724, $ 25.] 

Seventh. — If the true construction and legal effect of the will is 
not as contended in the two last points, then it is insisted that the 
devise to the trustees of the trust estate, and all estates and devi- 
ses depending thereon, are void, independently of any of the rea- 
sons before given, because. 

The intention of the testator in regard to the provision which 
he intended making by his will, for his children and grand- 
children, named in the d7th clause thereof, and their heirs, 
would be entirely frustrated. 

JOHN V. L. PRUYN, Solicitor. 



H. BLEECKER, > . ^ , 
S. STEVENS, j ^-^ Counsel. 



IN THE COURT 

FOB THB 

CORRECTION OF ERRORS. 



Gideon Hawley and James King, 

vs. ^ Points for general reply on the 

William James and othera. 

The Same, ^ part of the JYusieeSf 

ads. f 

William James and others, i Qideon Hawley fy James King. 
in the cross appeals. ) 

I. In support of the decree. 

First Gshsral head. The devise to the trustees, or the trust 
estate^ including the powers of management, &c. to be executed 
during the trust term. 

I. The objection that the trust estate had its origin exclusively 
in an illegal intent to violate the statute against accumulations, 
•ce. 18 unibanded. [Mr. BaxlvxbjPb First head^ Point I. Mr. 
Spocxb's Seventh general head^ Point I. Sub. 1, and Points lY. 

v.] 

1. Although it must be conceded on the part of the trustees, 
that the powers of investment and re-ibvestment given 
in the will, would, in certain events, involve an accumu- 
lation not allowed by the statute, there is no evidence of 
an actual intent to violate or evade the statute, 
(i.) No accumulation is directed in express terms; and 
none could ever occur except of the surplus rents and 
profits not required for the payment of debts, legacies, 
annuities, and other charges specified by the will, 
(s.) All the persons to be interested in the accumulation, 
if any occurred, were minors at the date of the will, 
except one ; it was certain that at least one would con- 
tinue to. be a minor until the end of the term ; and it 
was possible that, at the testator's death, all the per- 
sons so interested might be minors, and might contimje 
to be minors until the very end of the trust term. 

1 
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(8.)'Tbe implied direction to accamalate, was evidently 
founded on a mistake as to the eflfect of tlie new sta- 
tute, and not in any settled design to contravene its 
provisions. 

i. The extent and character of. the testator's affairs, and the 
condition of his family, rendered it not only expedient, 
hut highly necessary, to the proper disposition bt his es- 
tate by will, that such will should create an aciipejrust 
estate, 

i. The various provisions of the will not. connected wtHi the 
implied trust for accumulation, were natural and proper 
dispositions; and evidently sprang, not from the illegal 
design imputed to the testator, but from the necessities 
of his family, and from his duties as a parent. Tbey4iFe 
not contrivances to effectuate an illegal accumulaticm, nor 
to evade the law, but fair and legitimate provisons. 

4. The solemn declarations of the testator, as to his motives 

and intent in creating the trust estate, are in accordance 
with the condition of his aflairs and of bis family, and 
with the duties which belonged to that eandjtioo^apd are 
worthy of entire credence. 

5. The question of illegal intent^ except so. Ihv as such intent 

may be demonstrated by provisions^actuaHy enbodMd in 
the will, is not a question for discussion. If any provision 
is contrary to law, it will be void ; but its.in.^ailiditj will 
not vitiate or affect other provisions, not cQntrary to law, 
except where the latter are so blended aofi; mixed up 
with the illegal provision, as to be in^^apable c^ being se- 
vered therefrom^ 

[Ifeokie ▼. CoiriiM, 5 Cowen, 586; Dycf^ S94 V 995 «: Robinion t. 
Bland, 2 Burr. 1077; Moneys v. Leake, 8 T. R. 415: Doe v. Pilch- 
•r, 2MarthalI, 61, 9. C. 6 Taiimon.afiO; How t. Singe, 15 Emml 
440; Prince v. Shepherd, 9 Pick. 184.1 

6. The preceding rule applies to a trust estate; the invalidity 

of any one or more of the purposes for which such an 
estate is created, will not affect oUier trusts which are 
valid and capable of a separate execution. The illegal 
direction for accumulation contained in this will, is ex- 
pressly placed on this ground by tlie statute. 

[Tbeliinon v. Woodford, 4 Vea. 325, 329: Trelawney v. Moleaworth, 
Collet Pteri. Oas. 163. Lord 8oathatBpton v. MarquM of Hertivrd, 
2 Vea. ^ B. 54; Roper v. Radcliff, 5 Brown'a Pari. Cat. 360 of 
TomIyn*8 ed. 1 tol. 450, DabHn ed.; 1 R. 9. 726, $ 37, 38, 40.] 



^ II; Ifkt tFMt tmai m 'well limited in reapaot to.tlie period at 
miM'h ft i§ lo wiL [Mr, ftofcivjiKo'q First hsmdy Paat 11. Mr. 
^jp|M:M'i 1Kr3t general heady Poi«t Hi.] 

1. The objection that '^tfae trnst isso Ihnited that the period 

at which it can be ascertained that the term has ended, 
faiajr overrun the period at which -it shall end,^' is not well 
lban<ieci ; and ^ven if such should be the case, it would 
not constitute a fatal objection to the trust. 

2. There is no such uncertainty in the duration of the trust 

estate, as to render it invalid. 

(i.) There is noofher uncertainty in (he words used by the 
testator, than such as exists in all cases where written 
language requires to be judicially expounded. 

(2.) The will, when properly expounded, creates a term 
for 20 years and 10 days from the death of the testator, 
determinable sooner if all the minorities shall cease 
before fhat time. 

(Cttum cited in GhanoefloT's opinion, p. 185.] 

(«.) Oh tb^ above constmction, or any other construction 
i^^hich shall ultimately be given to this part of the will, 
there will be no difficulty in ascertaining when the trust 
shall hkve ended.' 

III. The trust estate does not suspend the absolute power of 
alienation, far any longer period than is allowed by law. [Mr. 
Barnard's 'first heeid, Point IV. Mr. Spbxcer's .first general 
head, Points I. II. Second general head^ Points II. III.] 

1. The statute against perpetuities, on its sound construction, 
does not require that the duration of a trust estate, or of 
any 'other estate suspending the power of alienation, shall 
in all cases be dependant on a specified life or lives. It 
may be limited by any other event which will certainly 
happen, and which will unfetter the estate at a period 
shorter than the average duration of human life. 

II R. S, 72-2, 723. 724, $ 3, 4, 10, 14, 15, 16, 88, 24, 26. 27, 28, 32, 34, 
3Sl p. 728. y55; and Reviiien' n«tes tbereoo. 2 R. S. 106, 6 36; 
2 K. S. 325. % 52; Lawi u{ 1830, chap. 75, p. 70, $ 2; Bleyer on 
Life Iiunnuice, 85.] 

%. The duration of such an estate may be measured by a mo 
derate term of years ; a sutspense of alienation being al- 
lowed in such cases by the common law, which, in this 
respect, is yet in force. Such a suspense of alienation is 
also authorized by the new ptovisions allowing the crea- 



tion of estates to commeDce at a ftttore day, without the 
intervention of a precedent estate, and on the determina* 
tion of a term of years. Twenty years and 10 days is 
such a moderate term of years. 

[CaMf cited in 5 Pfeiie, 997 to 409.] 

3. The duration of such an estate may at all eyents be mea* 

sured by the minorities of infants, in being at the creation 
of the estate, and having an interest therein. 

(i.) This principle is recognized in the statute. 

[1 R. 8. 733, ^ 16; 736, f S7.) 

(s.) It is not contrary to a sound public policy, but agree- 
able therewith. 

[PowelVt Feame on Ex. Dev. 113, not*. ReYiien' notes on lltlo 3.] 

(8.) It does not tend to a perpetuity, and » not within any 
of the mischief intended to be remedied by the sta- 
tute. 

4. If it be necessary to the validity of an estate suspeodii^ 

the power of alienation, that it should be limited on a 
specified life or lives, still as there can be no objection to 
terminating the estate prior to the end of such life or lives^ 
the present trust estate may well be supported, because 
the words admit, without violence, of each of the follow- 
ing constructions, either of which will be sufficient. 

(i.) By an easy and natural ellipsis, the testator may be un- 
derstood as directing that the trust '' shall continue, 
&c. until the youngest of my children and [^Ae youngest 
of myl grand-children living, &c. and attaining the age 
of 21 years, shall have attained th^t age." The term 
would then be determinable by the expiration of the 
minorities of Howard and William Augustus, or by 
their deaths under age. 

[CniJM, Tit 38, DoTite, eh. 19, $ 18; Archibald v. Thonat, 3 Cow- 
en, 5284; Jackaon ▼. Blanshan, 6 Johns. Rep. 54; Jaekaon t. 
Strange, 1 Hall'a Sup. Court Rep. 1; Rogera T. Eaab Fire Ina. 
Co. 9WendeU, 611, 617, 631, 642.] 

(2.) Or the testator may be understood as directing, that the 
trust shall continue until the youngest of his children 
and grand-cliildren living at the date of his will, treat- 
ing them as all composing one class, and attaining the 
age of 21, shall have attained that age ; that is to say, 
until William Augustus (the youngest of such class,) 
shall have attained his full age, or shall have died with* 
out attaining the same. 



(t.) Or the Ctouit may model the t^rm by declaring that in 
case any two of the minor cbildren or grand-children 
of the testator shall die before the expiration of the 
30 years and ten days^ the term shall cease with their 
deaths. 

[Lorrillard Case, 100, 101. 143; Humbenton v. Hambenton, 1 P. 
Wna. 332; Cfanpnifln ▼. Brown, 3 Burr. 1696; Pitt v. JarkMNi, 8 
Bvown't Ch. Cu. 51; NichoU v. NirhoU, 2 Wm. Bl. 1159; Hop- 
ktM T. Hopkina, 1 Atk. 581, Cm. Temp. Talb. 44; Mmnyu t. 
Towntoy, 1 Vm. ten. 109; 1 R. S. 748, f 2.] 

lY. The objects or purposes of the trust, to be executed during 
the term, are sufficient under the statute concerning uses and 
trusts, to sustain the devise to the trustees, and to entitle them to 
take possession of the lands, to lease the same, and to receive and 
apply the rents and profits thereof. [Mr. Pabnabd's first headf 
Point III. Mr. Spehcicb's first general heady Point IV .] 

1. The eighteenth section of the will states the trust on which 

the estate is devised, to be *^ to manage and dispose of 
the same, and to receive and apply the rents and profits, 
fcc." in the manner thereinaAer directed. This neces- 
sarily includes the power of leasing^ as the appropriate 
mode of raising rents and profits; and that the testator 
intended this mode should be adopted, is fully evinced 
by other parts of the will. 

2. The leasing so authorized, is for the benefit of legateeB^ and 

for the satisfaction of chargee^ and is an express trust 
sanctioned by sub. 2 of § 55. 

(i.) The specific legacies and annuities are directed by § 15 
to be paid out of the rents and profits. 

(s.) So are the portions and the moneys authorized to be ad- 
vanced. 

(3.) These legacies and annuities are all charges oxk the land, 
within the meaning of the statute, and may be legally 
satisfied out of the rents and profits as they accrue. 

S. The annuities given by the will, and the various advances 
directed or authorized to be made to the testator's de- 
scendants and their families, and provided for in the de* 
cree, are within the third subdivision of § 56. 
(i.) There is no limitation on the number of life annuitants, 
to whose use the rents and profits of land may be re- 
ceived and applied, when, as ia this case, the lives of 
the annuitants do not protract the term nor suspend 
the power of alienation. 



{i.y The tontitigent prt^ri^iote^ «M tlib^ W^h ibie discre- 
tionHrJr, are ulso^^hhih ihti ^tiitute. 

4. There is do objeclion, either upGn t\\6 trbr<!s or Ibe gene- 
ral policy of the statute, to anticipfaiihj^ the rents and 
profits for the purposes above mentioned: it is not an etc- 
cumulation of rents and prefils, btl4 the reverse. 

V. It is no objedtieil to the trrnt eslirte, that certain powers 
which are not enumerated in § 55 are also given to the trustees to 
be executed during the term. If they are not valid as trust pow- 
ers, they will not affect the trust estate ; and if tlicj are valid as 
such, they will be imperative on the trustees, and at the proper 
time may be enforced in favor of the parties entitled to the exe- 
cution thereof. [iMr Barkavld^s first heady Point IIL Mr. Sp£«- 
cxb!*s first general head^ Point I V. Sixth general heady Point IV.] 

Yi. Tke inlent cif the testator being clear, and bis directions 
iixplieit, IbiM the Aioneys ne<^ssary for l!be porpoiies of the trust 
iS^MMrid be raided hy the applicaVioi^ 6f the dnnut/l rents andprofits^ 
afnd' fliei% being at present no necessity for re^iHin]^ to another 
AMMle, flie ciHiH cannot order the srame to be raised by sale or 
iBMH*t^ge; altl)e«igh rf sueh nebessity i^ould liereafter arise from 
an unexpected determination of ttie tru^, thM course may no 
4oubt be adopted. 

CJby T. GillMrt, 2 1*. l^Vm/S, 19; I^vlyn '9, fWdyn. lb. GG6: Milk t. 
fianka, 3 P. Wma. 1, B^ Okeden v. Okeden, i Atk. 551.] 

VU. The legal estnte being well vested in the trustees, for the 
purpose of exeooting numerous valid trusts which are not yet ex- 
pired, the estate must remain in their hands, there being no pow- 
er in any court to divest the legal title as to any portion of the 
e-atate,: for the purpose of vesting it in the heirs at law under the 
notion that the estate is larger than is required by the purposes of 
the trust. [Mr. B^aifARD's third Aecd, Mr. Spakckr's first gene^^ 
ral heady Point V.] 

[i R. S. 72d, § 60; 730, 6 65; Carteret v. Carteret, 2 P. Wma. 133, 
IM; VftU V. VUi, 4 Fkige, 826.] 

IX. The rents and profits, of the eight and a half shares were 
properly adjudged to the nine children and grand-children, as the 
persons presumptively entitled to the next eventual estates in those 
shares; [Mr Babnard'b Third head ; Mr. Spenc£r^s First general 
head) Point VI.] 

[ltl.S:'7^/$^: 2 Tea. 4&'B; 54; ManhaTl v. Halloway, 2 Swans. 
460; Baron v. Proctor, JL Tuiti. dt Umh. 40. J 



the other shares, resulting trusts, in favor of the pf(SW$<|Nlc(sip9»9r 
iJLyelf entitle as, V> the. C^rn^pr, and in t^von ^ the teslntoi ?s lieirs 
at law a^ to ^10 latter^ arose a^ declared ia, the 26tb aod2[7tb^9ec- 
tians.of the decree. [Mr. BA»^AjBLn^s. Third h^; ]MLr..$«£Kq<»ti's, 
First general head.; l^oint VL] 

LJl R. S. 728, ft 50; Cruiae, Tit 12, Troat, ch. 1, } 38; 1 R. S. 729^ & 

XT. The provisions of the decree in relation^ to- the tegiicies t» 
the cbtfdrem of Augustus James, and to Anna MvRpide and' Lydfir 
JameSy are correct. [Mt. Roosbtket's points as te> the legacy of 
$5e^,000; M-r. Baritard's Fifth and Sixth beads; Mt. STEtrKsf^ 
Third point] 

Skcond oei^eral head. The powers of partitfon and dii^tribu. 
tkm at the end of the trust tamriv sa &r» as. tdie. aaaie: bania been 
sustained 1^ tti» Chaacellor io..liis decree^ ar* valid. 

I. The grand design of the testator was to create a lawAil an^ 
Talid trust estate for th'> convenient. and .safe disposition lOf bis af- 
faifSy and the wjsl&re o£hi$. family; andiif ia^of of.tbe dt4aiki»hb- 
directions anre contKarjr to la^V such illegal direc^owai^ and Uie«o 
oiMjr ^d ^pid* [Mr. Bar»abaV Second head, Point. L ; Mr* Sfxn- 
c^ba's Sevenlh, genial h^adj Paiot L. sub.. K] 

IL TJtene is. no- waeiant for the obj^clionv that th^^trust tersa 
osay have eoded, before iticasi be. cLscerUttMd .io tiaveand^d,. and 
that in consequence thereof the estates created uoder the powar » 
may go to o.ther pi^rsoos tbaa tbui^e intended by the tsstiM^r. 
[Mr..B)AaNARD's a<)ditJoi>^l poiol*] 

IlL The power o£ disposition,, so far as relates la^ the eight^and 
a half shares^ is plainly sepacate and distinat fifooii the po^ev to 
dispose of the three and a half shares with.tbe, additions .which 
may be made to them by /o;y«i^tfre5, and therefore the in validity and 
failure of the latter do not at all afiect the validity of the former. 
Ttie satne may be said of atiier particulars in. whi«lv tbe pawners 
have been or may be adjudged invalid. And it is manifestly agree* 
able to the general intent and great object of tbe testator, that 
the parts of the will left by the Chancellor's decree s!iould be car- 
ried into effect. [Mr Barnard's Second head, Point II. ; Mr. Spen- 
cer's F&urth general head, and so much of his Sixth and Seventh 
general head^ as relates to these subjects.] 

lY. The objection that the power conferred on tbe trustees, of 
dividing and conveying the estate at the termination of the trust, 
includes a power to grant a power, is entirely unfounded. [Mr«. 



. 8 

Babnard^s Second head^ Point III. ; Mr. Spsncbr'a Sixih geMral 
head, Point III.] 

V. The inalienabflitf of the estate, during the trust term, is 
authorised by law ; knd as the estate is to be divided and conyej- 
ed immediately on the expiration of that term, and as those dis- 
tributees who were not in being at the testator's death, are to take 
estates in fee simple absolute, and as those who were then in being 
are to take estates for life with remainders in fee, which will then 
be rested in interest, each share will be immediately alienable, 
and the suspense of alienation in respect to any given share, wiU 
not have exceeded tlie period authorized by law. [iSr. Bahnarb's 
Second keadj Point IV. ; Mr. Spencer's Second, Thirdy Fourth 
and Fifth general heads; also, Sixth general heady Points I. II.] 

Third general head. « Should the decree, establishing the va- 
lidity of the trust estate, be reversed by this court, then it is in- 
sisted : 

I. That all the annuities will fail ; and that the annuitants re- 
spectively, who are parties to this suit, must refund to the estate 
the sums already advanced to them on account thereof. 

IL That the several specific legacies will be valid, including 
that of 910,000, to James King, which being intended as a com- 
pensation for services to be rendered by Mr. King, as an executor 
as well as trustee, became vested in him on his accepting the oC 
fice of executor. 

III. That provision should be made in (he decree of reversal, 
for protecting the trustees for all actsdone by them in good faith, 
in the execution and protection of the trust, and especially that all 
expenditures so made by them, be charged on tlie assets in their 
bands, as executors. 

II. In support of the appeal of these TVustees. 

The points presented on their behalf at the commencement of 
the argument, will be insisted on in reply. 
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